


INDEX. 


ACCOUNT. 


1. Admission operating as stated account.—An admission, whether oral 
or written, of an indebtedness in a specific sum, makes the demand 
an account stated, and takes it out of the statute of limitations of 
three vears. Nooe’s Executor v. Garner’s Adm’r, 444. 

2. Same.—A letter, written to an attorney and solicitor, by his client, 
in reference to his charge for professional services rendered in a 
chancery suit, in the lower court and on appeal, contained these’ 
expressions: ‘‘ I agree with you, and think myself that your exer- 
tions in the appeal case are well worth the $500 you charge. But 
I did think, and do now believe the $3,000, the charge in the case, 
was too much. Still, as the opposite party received that amount, 
I did‘not expect to get off with less.’’ Held, construing this letter 
in connection with the attorney’s letter to which it was a reply, 
and which, while mentioning with particularity the services on the 
appeal, did not in terms refer to the case in the lower court, or to 
the fee charged for the services there rendered, was an admission 
of a present indebtedness only as to the $500, and referred to the 
charge of $3,000 as a past transaction. Jb. 444. 

3. Presumption as to conclusiveness of accounting.—W hen two persons 
account with each other, and one pays the balance found against 
him, the presumption is, that the settlement includes all items of 
debt and credit then existing between them and over-due; but 
there is no such presumption as to a contingent or conditional lia- 
bility which had not then became absolute. Dowling v. Black- 
man, 303. 


ACTS OF CONGRESS. P 


1. Granting lands in aid of railroads ; act of June 3d, 1856.—Construc- 
tion and operation of grant, and title thereby acquired by railroad 
company. Swann & Billups v. Lindsey, 507 ; Swann & Billups v. 
Larmore, 555. 


ACTION. 


1. Against railroad company, for injuries to stock; when action does not 
jie.—An action for damages can not be maintained against a rail- 
road company, on account of injuries to stock by trains running on 
its road, when such injuries occurred after the company had ceased 
to own or control the road, and while it was owned and operated 
by other corporations. Western Railroad Co. v. Huss, 565. 

2. Against warden of penitentiary, on contract made by his predecessor 
in office.—Held to be an action against the State, in substance 
and legal effect, and therefore not maintainable. Comer v. Bank- 
head, 498. 
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3. 


By surety, for money paid.—When a surety pays a demand for which 
he is bound jointly with his principal, which is purely equitable, 
involving the settlement of complicated accounts, and on which the 
creditor could not have maintained an action at law, his claim for 
reimbursement by his principal is purely a legal demand, notwith- 
standing the character of the evidence which may be necessary to 
sustain it; and his only remedy, in the absence of special circum- 
stances, is an action for money paid. Martin v. Ellerbe’s Adm’r, 
326. 

On illlegal contract; when recovery may be had.—When the plaintiff 
can establish his cause of action, without proving or relying on an 
illegal agreement in any way connected with it, he can not be de- 
feated by a plea setting up the illegality of the agreement. John- 
son & Seats v. Smith’s Adm’r, 108. 

On promiss wry note payable to administrator, and signed by him as 
surety or maker.—An administrator can not maintain an action on 
a note payable to himself in his representative character, and 
signed by him as surety for the principal maker ; yet the court “‘ is 
not prepared to say’’ that his successor in the administration 
could not maintain an action onit; and whether such action be main- 
tainable or not, an attorney is not guilty of gross ignorance or 
gross negligence in bringing it. Moore v. Randolph's Adm’r, 575, 

When recove ry may be had under common counts, for wages under 
special contract—When a person has performed services under a 
special contract of employment, and has been discharged, without 
fault on his part, before the expiration of the term, he may re- 
cover the stipulated wages, after the expiration of the term, under 
the common counts. Holloway v. Talbot, 389. 

For breach of contract of employment s what will defi at or reduce re- 
covery. —When an action is brought to recover wages under a spe- 
cial contract of employment, plaintiff having been dismissed, with- 
out fault, before the expiration of the term, the defendant may de- 
feat a recovery by showing that plaintiff, after his dismissal, en- 
gaged in other business, thereby negativing the fact that he kept 
himself in readiness to perform the contract on his part; orhe may 
reduce the amount of the recovery, by showing that plaintiff had 
obtained after his dismissal, or might by reasonable diligence have 
obtained, other employment of the same general nature; but the 
other employment must have been of the same general nature, and 
the onus of proving it is on the defendant. Jb. 389. 


ADVANCEMENTS. 


i. 


9 


-* 


Contemporaneous declarations.—When money or property is given by 
a parent to one of his children, it will be presumed to have been 
intended as an advancement under the statute (Code §§ 2262-67), 
unless that presumption is repelled by the nature of the gift, as 
trifling presents, &c.; and what the parent says, at the time of 
making the gift, is competent evidence of his intention in making 
it. Fennell v. Henry, 484. 

Giving note for price or value of property; parol evidence in explana- 
tion.—Where a father delivered slaves to a married daughter, tak- 
ing from her a promissory note, bearing interest, for the estimated 
value, such note shows a debt, and not an advancement; and pa- 
rol evidence can not be received, to show that the the transaction 
was intended as an advancement. (Srone, J., dissenting, held 
that, as the note of a married woman is not binding as a contract, 
the note could only operate as an admission, or acknowledgment, 
and was open to parol explanation, when the question of advance- 
ment vel non arose on the final settlement of the estate.) Jb. 484. 
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3. Gift of slaves afterwards emancipated.—Slaves having been given by 
a father to one of his children, in 1859, as an advancement, their 
subsequent emancipation, as the result of the war, did not relieve 
the child of accounting for their value as anadvancement. Ib. 484. 


ADVERSE POSSESSION. 


1. Against patentee or grantee of United States.—aA person claiming un- 
der a patent from the United States, or any one succeeding to his 
rights, may be barred of his right of entry or action by an adverse 
possession held continuously for ten years. Coker v. Ferguson’s 
Adm’ r, 284. 

2. By purchase r under exe cutory contract.—When a purchaser of lands, 
under an executory contract, is let into possession, not having paid 
the purchase-money, and not having received a conveyance, he 
holds in subordination to the title of the vendor: and he can not 
defeat a suit in equity by the vendor to charge the lands with the 
payment of the purchase-money, by interposing the lapse of time 
as a defense, without showing that his possession was open and no- 
torious, asserted as hostile to the right and title of the vendor, and 
continued long enough to bar a recovery at law under the statute 
of limitations. Walker v. Crawford, 567. 

3. By sub-purchaser.—Although the purchaser of lands under an exec- 
utory contract, not having paid the purchase-money, nor received 
a conveyance, does not hold adversely to his vendor; yet, if he 
sells and conveys to a third person, who pays the stipulated price, 
is let into possession, and receives a conveyance of the title in fee- 
simple, such sub-purchaser may hold adversely to the original 
vendor, and may acquire a title under such adverse possession and 
the statute of limitations. Jb. 567. 

$+. Ls against the State, or railroad company as its grantee; under act of 
Congress granting lands in aid of railroads, and subsequent legis- 
lative resolutions.—Swann & Billups vr. Lindsey, 507. 


AFFIDAVIT. See Crimixat Law, 31-2. 
AFFRAY. See Criminat Law, 1. 
AGENCY, 

g Liability of principal, for neglige nee or intentional wrongful act of 
agent.—The rule of the common law, as announced in the leading 
case of MeManus v. Crickett (1 East, 106), held the master respon- 
sible for an injury done by the negligent act of his servant in the 
performance of his service, but not for an intentional wrongtul act 
of his servant, unless commanded or adopted by him; but this 
rule, as applicable to railroad corporations, has been modified by 
the more modern cases; and this court adopts the modified rule, 
which holds the master or principal responsible for the intentional 
tortious act of his agent or servant, when (and only when) done 
within the range of hisemployment. (Limiting S. R. & D. Railroad 
Co. v. Webb, 49 Ala. 240.) Gilliam v. South & North Ala. Railroad 
C'o.,. 268. 

2. Same; what acts are within employment of railroad conductor.—* It 
is common knowledge,”’ that if the conductor of a passenger train 
stops his train, pursues a boy on foot into the father’s house, with 
a pistol in his hand, seizes the boy, and carries him off on the 
train, these wrongful acts are not within the range of his em- 
ployment; consequently, the railroad company is not liable in 
damages for such wrongful acts, without averment and proof that 
it commanded, authorized, or ratified them. Jb. 268. 

1 


{ 
Ta 
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6. 


Purchase by agent at mortgage sale—An agent, having control of real 
estate, renting it out, collecting the rents, paying taxes and insur- 
ance, and having power to sell, can not himself become the pur- 
chaser of the property at a sale under a mortgage, and hold it 
against his principal; especially where, by private agreement with 
the mortgagee, he induces the latter not to bid against him. Ad- 
ams v. Sayre , d18. 

Action by principal, on contract made by age nt.—Although the gen- 
eral rule may be, that where an agent, having proper authority, 
contracts in his own name for the benefit of his principal, the lat- 
ter, if unknown, and, perhaps, also if known or disclosed to the 
other contracting party, may, at his election, sue on the contract 
in his own name; but it is a recognized exception to this rule, that 
where the agent has been allowed to contract in his own name, 
without notice of his agency, the principal takes the contract sub- 
ject to all the rights and equities available to the other party 
as against the agent if he were suing. City of Huntsville v. Gas- 
Light Co., 190. 

Contract by agent in his own name, and under seal.—R. W. C. own- 
ing about one-third the capital stock in an incorporated gas-com- 
pany, Which had ceased to do business, and R. E. C. desiring 
to purchase a controlling interest in the stock of the company, with 
w View to-revive and enlarge the business; the two parties entered 
into a written contract, to which their individual names were sub- 
scribed, and their seals affixed, purporting to be made between R. 
W. C. as party of the first part, and R. E.C. as party of the second 
part, and containing these stipulations: ‘‘ The said R. W. C. here- 
by obligates himself to procure and effect, within thirty days from 
this date, the transfer to said R. E. C. of all the capital stock in 
the said gas-company, and to procure, within the same time, a con- 
veyance of the lots’’ on which the gas-works were erected; ‘* and 
the said R. E. C., on condition that said transfer and conveyance 
of title are procured and made within said thirty days, and in con- 
sideration thereof, hereby agrees and promise s to pay to said R. 
W. C. in cash, immediately on being notified that said transfer and 
conveyance have been made as agreed on, the sum of $1,000, and 
further agrees and undertakes to re-transfer to said R. W. C. stock 
in said company ”’ to a specified amount, not exceeding one-third 
of the stock procured to be transferred to said R. E. C.; *‘ and 
when said transfer and re-transfer of stock are effected as above 
provided, it is agreed that the said R. E. C. will, within a reason- 
able time, proceed to repair and put in operation the gas-works of 
said company,’’ and shall be entitled to new stock to the amount 
of his expenditures; ‘‘it being hereby agreed, that when said 
transfer and re-transfer of stock are made as above provided, the 
said R. E. C. and R. W. C. will, as the stockholders in said com- 
pany, provide by resolution for the increase of stock, and for the 
issue of new stock to the said R. E. C. to the amount of his ex- 
penditures,’’ &e. Held, that this was the personal contract of R. 
W. C., and carefully excluded the idea that he was acting as the 
agent or representative of the other stockholders in the old compa- 
ny. Jb. 190. 

Same ; transfer of stock held by municipal corporation, under resolu- 
tion of board of aldermen.—R. W. C. was, at the time said con- 
tract was made and entered into, the mayor of the city in which the 
gas-works were located, and which owned some of the capital 
stock in the company; and he submitted to the board of aldermen 
a written communication relative to the contract, advising the 
transfer of the city’s stock as provided by the contract, represente 
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ing that it bound R. E. C. to pay $1,000 to the company, to be ap- 
plied in payment ot its debts, and to “issue new stock to the pres- 
ent stockholders.’’ By resolution of the board, entered in its 
minutes, the transfer of the city’s stock to R. E. C., ‘Sin compli- 
ance with contract entered into between him and R. W. C.,’’ 
was authorized and declared, and the mayor was instructed to 
make the proper assignment on the books of the company in his 
official capacity ; and it was so made by R. W.C. officially. Held, 
that the transfer being authorized by the resolution of the board, 
and duly made as authorized, the city could not complain that the 
contract Was misunderstood or misinterpreted, R. E. C. not being 
a party to the error or mistake. Jb. 190, 

7. Contract of agent; on whom binding.—It is generally true, that where 
a party plainly appears, upon the face of an agreement, to be 
acting as the agent of another, the contract is binding solely on the 
principal, unless the agent superadds his own responsibility by 
special stipul: ation. Comerv. Bankhead, 492. 

S. Contract of warden of penite ntiary, for hire of convicts. —The State 
acquires an owne rship. in the services of convicts sentenced to im- 
prisonment in the penitentiary, and the warden of the penitentiary 
is merely an agent and officer of the State, having the custody of 
the convicts, but no personal interest or property in them or their 
services ; and a contract made by him in his official capacity, and 
approved by the governor officially, for the hire of the convicts as 
authorized by law, is the contract of the State, and not of the war- 
den himself, especially where it contains an express stipulation 
exempting him from all personal liability for damages. Jhb. 493. 

q). Specific pe rporniaiuce against age nt.—A court of e quity will not decree 
the specific performance of a contract against an agent, when he 
has no pecuniary interest in the contract, and his agency is dis- 
closed on its face. Dh. 493. 

10. Same, against warden of pe nitentiai y— A contract for the hire of 
convicts, made by the warden of the penitentiary in his official 
capacity, approved by the governor officially, and containing an 
express stipulation exempting the warden from personal liability 
for damages, will not be specifically enforced against his successor 
in office: such a suit is essentially a suit against the State, which 
ean not be sued in its own courts without its consent. (BRICKELL, 
C d., dissenting. Th. 493 

Ll. Power of attorney construed.—A_ written instrument in these words, 

This is to certify that C. D. is appointed my legal and lawful 
agent to sell any of my lands in Tallapoosa county to M. G., and 
to sign my name to any deed or bond, and it shall stand good in 
law as though I had signed it myself,’’ signed **S. A. Phillips,’’ is 
a valid power of attorney, though not in technical form, binding 
the maker personally, and authorizing the agent to sell and convey 
her interest in the lands to the person named. Phillips v. Hornsby, 
414. 

12. Notice to agent.—Notice to an agent, in the transaction of his prin- 
cipal’s business, operates as notice to his prineipal, whether a cor- 
poration er an individual; but, to charge a corporation with im- 
plied notice, on account of actual notice to an officer or agent, it 
must be shown that the notice was acquired by the officer or agent, 
not while engaged in the transaction of his private business, but 
while employed within the scope of his duty and power in and 
about the business of the corporation. Reid v. Bank of Mobile, 199. 
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AMENDMENT. 


1. Of complaint, in action on note or written contract.—Where the orig- 
inal complaint contains a single count, in the form prescribed for 
an action on a promissory note by payee against maker (Code, 
p- 701, Form No. 4), an amended complaint, setting out the instru- 
ment in full, in form a promissory note subject to express condi- 
tions, and averring that neither of the conditions has happened, is 
allowable under the statute (Code, § 3156), not being the substitu- 
tion of an entirely new cause of action. Dowling v. Blackman, 303. 

Same ; statute of limitations.—The amendment in such case, when 
allowed, relates back to the day on which the original complaint 
was filed, and can not be defeated by a plea of the statute of limi- 
tations. Jb. 303. 

3. OF complaint, in statement of plaintifl’s name.—On appeal or certio- 
rari from a judgment rendered by a justice of the peace, though 
there can not be an entire change of parties, a mistake in the 
plaintiff's christian name, though no objection was made to it in 
the justice’s court, may be corrected in the complaint filed in the 
Circuit Court; and if only the initials of his christian name, or an 
abbreviation of that name, was used in the justice’s court, the full 
name may be used in the complaint filed on the appeal. South & 
North Ala. Railroad Co. v. Small, 499. 

4. Amending or setting aside judgments or decrees after expiration of 
term.—A court of record has no power to alter, vary or annul its 
judgments or decrees, after the expiration of the term at which 
they were rendered, except for the correction of clerical errors or 
omissions on evidence shown by the record; but, where a judg- 
ment or decree is void for want of jurisdiction, either of the 
subject-matter or of the parties, it may be vacated and set aside at 
a subsequent term, on the application of a party having rights and 
interests immediately involved. Buchanan v. Thomason. gO, 

5. Same.—When fraud is not imputed, the want of jurisdiction must 
appear on the face of the record, except in the single case of the 
death of a party before the judgment was rendered. Jb. 407. 

6. Amendment by change of parties —When a bill is improperly filed in 
the name of an administrator as sole plaintiff, and the heirs are 
brought in by amendment, the name of the administrator can not 
be struck out by a second amendment, since this would work an 
entire change of parties. McKay v. Broad, 37>. 

7. Amendment of affidavit in describing offense.—In a criminal prosecu- 
tion before a justice of the peace, an affidavit and warrant charg- 
ing that the defendant “‘ killed a hog, the property of A. B., worth 
about ten dollars, against the peace,’’ &c., do not charge any crim- 
inal offense whatever: but, no objection to the sufficiency of the 
affidavit or warrant being raised before the justice, and the case 
being carried by appeal into the Circuit or County Court, where 
the trial is to be had de novo (Code, § 4701), a complaint may be 
there filed, charging that the defendant, *‘ within twelve months 
before the commencement of this prosecution, did unlawfully or 
wantonly kill, disable, or destroy one hog, the property of A. B.’’ 
Blankenshire v. The State, 10. 








ARBITRATION AND AWARD. 


1. When appeal lies from award.—When a pending cause is submitted 
to arbitration (Code, § 3547), the award of the arbitrators can not 
be revised on writ of error or appeal, until it has been entered up 
as the judgment of the court, or until that court has rendered 
judgment setting aside the award; and an appeal ties from the 
judgment, not from the award. Collins v. L. & N. Railroad Com- 
pany, 533. 














INDEX. 645 


ASSAULT.—See Crimivat Law, 2. 

ASSIGNMENT. 

1. Assignment of promissory note, by husband and wife.—A written as- 
signment of a promissory note payable to a married woman, signed 
by her and her husband, and attested by two witnesses, conveys 
her property in the note (Code, § 2707), but does not impose any 
personal liability on her. Walker v. Struve, 167. 

2. Assignment of property attached.—The levy of an attachment on per- 
sonal property does not divest the right and title of the defendant 
in the process, nor prevent him from making a valid assignment 
ofthe property, subject to the lien of the attachment as determined 
by the final result of the case. Ware’s Adm’r v. Russell, 174. 

3. Acts and admissions of assiqnor, subsequent to assignment.—A de- 
fendant in attachment having transferred and assigned the attached 
property, subject to the lien of the attachment, by a valid contract, 
he can not, by any subsequent acts or admissions, bind the as- 
signee, nor impair the rights conferred by the assignment; and 
while he may consent to a personal judgment against himself in 
the attachment suit, he can not consent to a judgment which will 
bind the attached property, nor waive defects and irregularities in 
the proceedings which would defeat the attachment. Jb. 174. 

4. Assign ment of note or bill for purchase “mone y.—The assignee of anote 
or bill, given for the purchase-money of land, can stand in no bet- 
ter position than his assignor occupied, so far as relates to the lien 
on the land; if the lien was waived by taking a negotizble bill or 
note, with indorsers, for the purchase-money, it would not re-at- 
tach in favor of an assignee, although he acquired the note or bill 
in good faith, before maturity, in the usual course of trade, and for 
valuable consideration, and would be entitled to protection against 
any defense or equity affecting the instrument itself. Donegan v. 
Hentz, 437. 

5. Proof of assigume nt of note, by admissions of assignor.—In a suit in 
equity to enforce a vendor’s lien on land, the complainant claiming 
to be the assignee of the note given for the purchase-money, and 
making the assi:nor a party defendant, the assignment is suffi- 
cient!y proved, as against the maker of the note, by a decree pro 
confesso against the assignor. Green v. Case y, 417. 

6. Transf rot note as collateral security; rights of holder, and defenses 
agains!.—Whatever may be the general weight of authority else- 
where, it is the settled law of this State, that one who takes nego- 
tiable paper as collateral security for a pre-existing debt is not a pur- 
chaser for value in the usual course of trade, but the paper is open 
in his hands to all defenses which might have been made against 
it in the hands of the assignor, or original owner; and this prin- 
ciple applies to accommodation paper. But, where one honestly 
takes negotiable paper, before maturity, as collateral security for a 
debt contemporaneously contracted, or in pursuance of an agree- 
ment made at the time the debt was contracted, he is entitled to 
protection against equities or defects of which he had no notice. 
Miller & Co. Boykin, LO9, 

7. Same.—To constitute a purchaser for value, of notes or paper agreed 
to be transferred as collateral security for a debt contemporaneously 
contracted, it is not necessary that the securities to be transferred 
should be particularly described at the time; an agreement to give 
collaterals would be sufficient to include any particular collateral 
afterwards delivered in execution of such promise; the delivery, 
when made, would relate back to the time of the agreement, and 
it would be immaterial] to the validity of the agreement or transfer, 
whether the collateral afterwards transferred was, at the time the 
agreement was made, in the city where the parties then were, or 
elsewhere. Jb. 469. 
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1. 
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9. 


When attachment suit is commenced; issueand kk ry of writ.—In a suit 
commenced by attachment, although a levy of the writ is necessary 
to give the court jurisdiction to proceed to judgment against the 
defendant, unless he appears, vet the issue of the writ is the com- 
mencement of the action, and would suspend the running of the 
statute of limitations —Flonrnoy v Epping vr. Lyon & Co., 308. 

Damag x for suing out attachime nt: loss of credit, and ¢ rpenses of de- 
fending suit.—-Injury to the credit of the defendant in attachment 
may result from the wrongful or vexatious suing out of the writ, al- 
though there was no levy, and may be recovered, as special damages, 
in an action on the bond; but, unless there was a levy, the defend- 
ant could not be driven into the trouble and expense of defend- 
ing the suit; and he can not subject the plaintiff to a liability for 
damages on account of such trouble and expense, when caused by 
his voluntary appearance without a levy. J). #08. 

Le vy of att twchiment by service of q traishment.—Th levy of an attach- 
ment by thes ‘rvice of a garnishment ona person supposed to be in- 
debted to the defendant, is sufficient to sustain an action on the 
bond, although the garnishee is discharged on his answer denying 
any indebtedness, and a judgment against the defendant is thereby 
deteated. Jb. 308. 

Attorney's fee os whe worecov rable as damage 3.-— Ri us mable and nec- 
essary counsel fees, incurred in defense of the attachment suit, are 
recoverable as actual damages in an action on the bond, whether 
the attachment was merely wrongful, or wrongful and malicious ; 
but counsel fees incurred in defense of a garnishee, although that 
defense was successful, and a judgment against the defendant in at- 
tachment was thereby defeated, are not recoverable in such action. 
Th. 38, , 

Avrerment and pro if as to qr pund on which attachment was sued out. 
In an action on an attachment bond,the plaintiffmust,by appropriate 
avermen’s, negitive the fact or facts stated in the affidavit as the 
ground for suing out the writ; and though the averment is nega- 
tive, the onus of proving it, by evidence either direct or cireum- 
stantial, rests on him. Jb. 308. 

Proof of fraud, as probaahle cause for suing out writ; evidence of 
malice.—** Subsequent conduct often affords evidence of the motives 
by which former conduct was influenced.”’ But, in an action on 
an attachment bond, it being shown that the attachment was sued 
out on the ground that the defendants had fraudulently disposed 
of their property, and that the validity of their assignment was 
sustained on a contest of the assignee’s answer as garnishee, the 
attempt of the defendant in the action to prove fraud in the assign- 
ment, as showing probable cause for suing out the attachment, is 
not, of itself, a fact on which a fair inference of malice in suing it 
out can be based. Th. 308. 

Judgment in attachment case; how affected by irregularities in pro- 
ceedings.—Defects in the affidavit for an attachment, and irregular- 
ities in the proceedings, which would prove fatal on error or ap- 
peal, do not render the judgment void; and it can not be collater- 
ally impeached on account of such defects and irregularities. Mar- 
tin v. Hall, 42 

Assignment of property attached.—The levy of an attaclment on per- 
sonal property does not divest the right and title of the defendant 
in the process, nor prevent him from making a valid assignment of 
the property, subject to the lien of the attachment. Ware's Adm’r 
v. Russell, 174. 

Equitable attachment by surety, against fraudulent grantee; inter- 
vention by creditor.—When an equitable attachment is sued out by 
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a surety, seeking to reach and subject lamds alleged to have been 

fraudulently conveyed by the principal debtor (Code, § 3864), the 

creditor may intervene, if the surety has not paid the debt (Sess. 

Acts 1880-81, p. 33); and he may prosecute the suit to a decree in 

his own favor, on the death of the surety, and the refusal or neg- 

lect of his personal representative to revive and prosecute it. 
eevey v. Cahaniss, 258. 

10. Same; constitutionality of law authorizing intervention by creditor. 
The said statute, authorizing the creditor to intervene and prose- 
cute the suit, is a valid exercise of legislative power, relating ex- 
clusively to the remedy; and the provision which makes it appli- 
cable to pending suits, **in which the complainant has died, not hav- 
ing paid the debt, and his personal representative 41s ne zlected or 
refused to revive the same,’’ is not violative of any constitutional 
principle. Th. 2528. 

ATTORNEY AT LAW.,, 

1. Skill and dilig nce re quired of attorney.—An administrator can not 
maintain an action on a note payable to himself in his representa- 
tive character, and signed by him as surety for the principal 
maker; vet the court ‘‘ is not prepared to say ”’ that his successor 
in the administration could not maintain am action on it; and 
whether such action be maintainable or not, an attorney is not 
guilty of gross ignorance or gross negligence in bringing it. Moors 
re R tndolph’s Adm’r, 575. 

2. Contracts between attorney and client.—All contracts between an at- 
torney and his client, made after the formation of that relation be- 
tween them, relating to the compensation of the attorney, or by 
which the client transfers to him an interest in the subject-matter 
of the suit, or in property involved in the litigation, are closely 
watched and jealously scrutinized by the courts, when their valid- 
ity is drawn in question between the parties themselves, and are 
only sustained when, on a consideration of all the circumstances 
attending them, they appear to be fair, just, and untainted with an 
abuse of the relation; but such a contract is only voidable at the 
instance of the client, and a stranger can not be heard to assail its 
validity. Ware s Adm’r v. Russell, 174. 

3. Same ; champe rty and maintenance.—A contract by which a defend- 
ant in attachment transfers and assigns to his attorneys the per- 
sonal property attached, in consideration of professional services 
rendered and to be rendered in defense of the suit, and in the pros- 
ecution of a contemplated action to recover damages for the 
wrongful and vexatious suing out of the attachment, stipulating for 
his own-diligence in the defense of the suit and the removal of the 
attachment lien, and giving the attorneys the entire control and 
management of the suit, is not tainted with champerty or main- 
tenance. Jb. 174. 7 

4. Attorney’s fees for services rendered in litigation about trust estate ; 
when chargeable against trust fund.—The principle which governs 
in the case of a creditor’s bill, or other bill of similar character, 
and which requires that all persons who come in and partake of 
the fruits of the litigation shall contribute to the costs and ex- 
penses, including reasonable counsel fees, has no application to a 
bill filed by a trustee, asking a judicial construction of the will 
creating the trust, and instructions as to the rights of the rival claim- 
ants; and there is no principle of law or equity, which authorizes 
the court, under such a bill, to charge either the trust funds, or the 
interest therein of any of the successful parties, with reasonable 
counsel fees for services rendered under a retainer by other parties 
having similar or identical interests. Grimball v. Cruse, 534. 
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Allowance of counsel fees to trustee.—A trustee by appointment for 
a married woman, to whose property, on her death intestate, con- 
flicting claims are asserted by her surviving husband, her admin- 
istrator, and her brothers and sisters, may properly file a bill in 
equity, asking a judicial construction of the will creating the trust, 
and the directions of the court as to the proper persons to whom 
he shall deliver the property; but, in such suit, he is merely a 
stakeholder, of whom strict neutrality and indifference are required, 
not advocating or espousing the cause of any one of the claimants; 
and while he is entitled to an allowance for reasonable counsel fees, 
for services rendered in instituting and prosecuting such suit, this 
being a proper charge on the trust fund, his counsel can not repre- 
sent the interest of any of the rival claimants, and charge the 
trustee or the trust estate on account of such additional services. 
Tb. 534. 

Attorney’s fees L, when recoverable as damage s.— Reasonable and nec- 
essary counsel fees, incurred in defense of the attachment suit, are 
recoverable as actual damages in an action on the bond, whether 
the attachment was merely wrongful, or wrongful and malicious ; 
but counsel fees incurred in defense of a garnishee, although that 
defense was successful, and a judgment against the defendant in 
attachment was thereby defeated, are not recoverable in such ae- 
tion. Flournoy & Epping v. Lyon & Co., 308. 

Allowance of attorney's fees to administrator.—An administrator is 
entitled, on settlement of his accounts, to an allowance for reason- 
able counsel fees incurred in an action instituted by him in his rep- 
resentative capacity, unless it affirmatively appears that he be- 
troved a want of proper prudence or diligence in bringing the ac- 
tion; and neither his failure to recover a judgment, nor his failure 
to take an appeal, is sufficient to prove that he was guilty of neg- 
gence, or to deprive him of the right of compensation. Moore v. 
Randolph’s Adm’r, 576. 

Allowance to administrator for counsel fees under bill for settlement. 
Held, under the facts shown by the record in this case, being a bill 
filed by the heirs and distributees to compel a settlement of the 
administrator’s accounts and a distribution of the estate, that the 
administrator was properly allowed ‘‘ about one-half of an ordina- 
rv fee for defending such suit.’’ 7b. 576. 

Allowance of counsel fees to administrator.—An executor or admin- 
istrator, in good faith procuring the aid and advice of counsel in 
the performance of his duties, and paying a reasonable compensa- 
tion for the services, is entitled, on settlement of his accounts, to 
a credit for the sum so paid; and if he is himself an attorney or 
solicitor, and in that capacity renders necessary services for the es- 
tate, he is entitled to compensation for such services—not the 
usual professional charges, but a fair and reasonable allowance 
in view of all the facts of the particular case. ( lark v. Know, 607 ; 
also, Munden v. Bailey, 97. 

Same ; objection or ex ‘eption to allowance by registe r.—Neither the 
register nor the chancellor can take judicial notice of the value of 
professional services as attorney, rendered by an administrator in 
proceedings before the Probate Court relating to the affairs of the 
estate; and if no objection is made before the register, and no ex- 
ception reserved to his action, in the matter of an allowance to the 
administrator for such services, the chancellor has no authority to 
reduce the allowance. Jb. 607. 

Same ; in suit for settlement and distribution.—An administrator is 
entitled, on settlement of his accounts in equity, to an allowance 
for reasonable counsel fees for services rendered in the suit insti- 
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tuted by him for a settlement and distribution, when the condi- 
tion of the estate, and the conflicting trusts united in his person, 
rendered it necessary to resort to a court of equity. Jb. 607. 


BAILMENT. 


1. Embezzlement by bailee.—The statute which declares that ‘‘ any pri- 
vate banker, commission-merchant, factor, broker, attorney, bailee, 
or other agent, who embezzles, or fraudulently converts to his own 
use,’’ &c., ‘‘any money, properfy or effects, deposited with him, 
or the proceeds of any property sold by him for another, must be 
punished as if he had stolen it’’ (Code, § 4384), applies only to bail- 
ments in which the parties stand to each other in a fiduciary rela- 
tion, the bailee having the possession wholly and exclusively for 
the benefit of the bailor; and a conviction can not be had under it 
against the hirer of a domestic animal who sells the same during 
the term. Watson vr. The State, 13. 

2. Transfer af note as collateral security ; rights of holder, and defenses 
against. Miller & Co. rv. Boykin, 469. 


BILLS OF EXCHANGE, AND PROMISSORY NOTES. 


1. Commercial paper ; rights of holder.—When a negotiable instrument 
has been misapplied, or wrongfully parted with by one who held 
it in trust, a party claiming protection against the real or benefi- 
cial owner, as a bona fide holder, must show that he acquired it for 
a valuable consideration, in the usual course of trade, before ma- 
turity, without knowledge of any defect in the title of his trans- 
ferror. Reid v. Bank of Mobile, 199, 

2. Same; who is bona fide holder for value.—It is the settled doctrine of 
this court, though contrary to the weight of authority elsewhere, 
that taking commercial paper as collateral security for a pre-exist- 
ing debt, even though forbearance or indulgence be granted, is not 
a purchase for value; but, when it is taken in payment of such 
pre-existing debt, at its full value, the party becomes a purchaser 
for value, and is entitled to protection if not chargeable with no- 
tice. Ib. 199. 

3. Transfe r of note ax collateral se curity ; rights of holder, and defenses 
against.—W hatever may be the general weight of authority else- 
where, it is the settled law of this State, that one who takes nego- 
tiable paper as collateral security for a pre-existing debt is not a 
purchaser for value in the usual course of trade, but the paper is 
open in his hands to all defenses which might have been made 
against it in the hands of the assignor or original owner; and this 
principle applies to accommodation paper. But, where one hon- 
estly takes negotiable paper, before maturity, as collateral security 
for a debt contemporaneously contracted, or in pursuance of an 
agreement made at the time the debt was contracted, he is entitled 
to protection against equities or defects of which he had no notice. 
Miller & Co. v. Boykin, 469. 

4. Same.—To constitute a purchaser for value, of notes or paper agreed 
to be transferred as collateral security for a debt contemporane- 
ously contracted, it is not necessary that the securities to be trans- 
ferred should be particularly deseribed at the time; an agreement 
to give collaterals would be sufficient to include any particular col- 
lateral afterwards delivered in execution of such promise; the de- 
livery, when made, would relate back to the time of the agreement, 
and it would be immaterial to the validity of the agreement or 
transfer, whether the collateral afterwards transferred was, at the 
time the agreefnent was made, in the city Where the parties then 
were, or elsewhere. Jb. 469. 
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5. Construction of conrtitional notes im Hied stipulations where contract 
is in writing.—As to the construction of the conditional note, on 
which this suit is founded, and which was given in consideration 
of the payee’s interest in a contract with the United States for 
carrying the mail on a specified route, and made subject to two 
express conditions, the court adheres to the principles announced 
on the former appeal (63 Ala. 304-7), and holds that these express 
conditions can not be extended by implication. Dowling rv. Black- 
man, J, : 

Note payable to administrator, and signed by him as surety.—An ad- 
ministra’or can not maintain an action on a note payable to him- 
selfin his representative character, and signed by him as surety 
for the principal maker; vet the court’‘*is not prepared to say”’ 
that his successor in the administration could not maintain an ac- 
tion on it ; and whether such action be maintainable or not, an attor- 
ney is not gu'lIty of gross ignorance or gross negligence in bringing 
it Mo rev, Ran lolph’s Adm’r, 575. 

Assignine nt of note or bill for purchase-money.—The assignee ofa 
note or bill given for the purchase-money of land, can stand in no 
better position than his assignor occupied, so for as relates to the 
lien on the land; if the lien was waived by taking a negotiable bill 
or note, with indorsers, for the purchase-money, it would not re- 
attach in favor of an assignee, although he acquired the note or 
bill in good faith, before maturity, in the usual course of trade, and 
for valuable consideration, and would be entitled to protection 
against any defense or equity affecting the instrument itself. Don- 
equn rv. Hi ntz, 437. 

Assignine ut of promissory note, by husband and wife.—A written as- 
signment of a promissory note payable to a married woman, signed 
by her and her husband, and attested by two witnesses, conveys 
her property in the note (Code, § 2707), but does not impose any 
personal liability on her. Walker rv. Struve, 167. 


BONDS. 


1. Railroad honds, indorsed by State : when negotiable, or commercial 
paper.—Bonds issued by an Alabama railroad company, and in- 
dorsed by the State under the provisions of the act approved Feb- 
ruary 21st, 1870; payable ‘“‘ to ——— or bearer, in American gold 
coin, on presentation at the office or agency of said company in the 
city of New York,’’ with coupons attached pavable in like manner ; 
and containing a stipulation in each, that it ‘‘can be registered 
and made payable by transfer only on the books of said company,”’ 
being governed by the general commercial law, ‘* which must be 
presumed to prevail in New York, and which prevails here so far 
as not changed by statute, are clothed with all the attributes of 
commercial paper; they pass by delivery, and in the hands of a 
holder acquiring them for value before due, without notice, are 
not subject to equities with which they were affected as between 
the original parties, or while in the hands of a party holding them 
in trust. Reidv. Bank of Mobile, 199. 

Forfeited replevy and claim bonds ; amount of judgment and execution 
on.—Construing in pari materia the several statutes relating to 
summary judgments and executions on forfeited replevy and claim 
bonds (Code, §§ 3215, 3290-91, 3314), the court holds, that when a 
claim is interposed by a stranger, and bond given to try the right 
to property on which an attachment has been levied, and the claim 
suit is decided against the claimant, and the bond returned for- 
feited, the execution against the obligors shoutd be, as when simi- 
lar proceedings are had in reference to property om which an exe- 


» 
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cution has been levied, for the assessed value of the property, but 
not exceeding the amount of the plaintiff’s judgment, together 
with the damages and costs; and that execution on a forfeited 
bond issues for the whole amount of the judgment and costs, 
without regard to the assessed value of the property, on/y when 
the property levied on is replevied by the defendant in execution 
or attachment. Maas & Block v. Loug, 237. 

3. Same ; equitabli re lief to sureties against judgqme uts.—Three several 
attachments, in favor of different plaintiffs, having been levied on 
successive davs on the same stock of goods, and a claim interposed 
in each case by the same person, and bonds given for the trial of 
the right of property, with the same sureties, and conditioned as 
required by law; and the claim suits having been decided against 
the claimant, and judgments recovered by the plaintiffs in each 
attachment, the aggregate amount of the judgments being more 
than twice the assessed value of the property, though each judg- 
ment was for less than that value; and the bonds being returned 
forfeited, judgments were .rendered against the obligors for the 
amount of the judgment in each case; held, that the sureties on 
the bond, not being concluded by the judgments, might maintain 
a bill in equity to adjust the priorities of the attaching creditors, 
and to settle their liability in the several cases. [b. 237. 

$1, Administration bond s liability of sure ty on death af principal without 
settlement.—On the death of an administrator, not having made a 
final settlement of the trust, the liability of the surety on his offi- 
cial bond is not contingent, or conditional—dependent on a judi- 
cial ascertainment of the state of his accounts; nor would the 
surety be bound by any judicial proceeding to compel a settlement 
of the accounts of his deceased principal, except by a bill in equity 
to which he was made a party. Martin v. Ellerbe’s Adm’ r, 326. 

5. Same; payment by surety in that suit; payment of equitable de- 
mand; payment in compromise; action against surety. Jb. 326, 


BOUNDARIES. 


1. Proof of county boundaries.—The boundary lines of counties, as 
established by law, are seldom marked by natural objects or arti- 
ficial monuments, and are sometimes referred to the lines estab- 
lished by the government survey sof the public lands, or to places 
designated by names, which change or become obsolete; and no 
survey or marking of the boundaries, and record thereof, being 
required by law, it is subject to parol evidence, and, when dis- 
puted, must be determined by the jury; but, when the facts are 
admitted, the location of the b yundary is a question of law. Tid- 
well v. The State, 33. 

2. Same; boundaries of Tuskaloosa county.—That portion of the eastern 
b yuundary line of Tuskaloosa county, which was described in the 
statute organizing the county (Laws of Ala. ISIS, p. 86), as “ run- 
ning southwardly along the main ridge dividing the waters of the 
Black Warrior from those of the Cahaba,’’ has remained un- 
changed, and without further designation, for a period of sixty 
years; during which time, by common consent, without dispute, 
one particular ridge has been recognized by the county, its officers 
and citizens, as the ‘‘main ridge’’ mentioned ; and this boundary, 
as thus established by continuous user and general reputation, 
can not be changed or affected by the fact that, within four or five 
vears before the trial in this case, a map prepared by the Alabama 
Great Southern Railroad Company, not by sworn public officers, 
nor under legal authority, designates a different ridge as the divid- 
ing ridge referred to. Jb. 33. 
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BURGLARY. See Cre rvat Law, 3. 


CHAMPERTY. 

1. When contract is champertous, or not.—The doctrines of champerty 
and maintenance were designed to prevent any officious intermed- 
dling by strangers, with lawsuits in which they have no pecun‘ary 
interest; and where a person has such an interest, though he is 
not a party to the suit, there is no principle of law or public policy 
which forbids his furnishing funds to aid in the litigation, or par- 
ticipating in the fruits of the recovery. Johnston & Seats v. Smith’s 
Adm’ r, 108. : 


~ 


-. Same.—A contract by which a defendant in attachment transfers and 
assigns to his attorneys the personal property attached, in consid- 
eration of professional services rendered and to be rendered in de- 
fense of the suit, and in the prosecution of a contemplated action 
to recover damages for the wrongful and vexatious suing out of the 
attachment, stipulating for his own diligence in the defense of the 
suit and the removal of the attachment lien, and giving the attor- 
neys the entire control and management of the suit, is not tainted 
with champerty or maintenance. Ware’s Adm’r vr. Russell, 174. 


CHANCERY. 
I. Jurispicrion, AND GENERAL PRINCIPLES. 


Attachment by sure ty, against principal and his fraudulent grantee; 
intervention by creditor.—When an equitable attachment is sued 
out by a surety, seeking to reach and subject lands alleged to have 
been fraudulently conveyed by the principal debtor (Code, § 3864), 
the creditor may intervene, if the surety has not paid the debt 
(Sess. Acts 1880-81. p. 33); and he may prosecute the suit to a de- 
cree in his own favor, on the death of the surety, and the refusal 
or neglect of his personal representative to revive and prosecute it. 

eevey v. Cabaniss, 253. 

2. Decedent's estate; removal of settlement into equity.—The heirs and 

distributees of a decedent’s estate, or the legatees and devisees un- 

der his will, may remove the settlement into the Chancery Court, 
without assigning any special reason for the removal, at any time 
before proceedings have been commenced in the Probate Court. 

Moore v. Randolph’s Adm’r, 575. 

3. Same; settlement of accounts of executor or administrator occupying 

antagonistic relations.—When an executor or administrator be- 
comes also the personal representative of a deceased distributee of 
the estate, he can not, on account of these antagonistic relations, 
make a valid settlement of his accounts in the Probate Court; and 
such attempted settlement being void, although an administrator 
ad litem was appointed to represent the distributee’s estate (Rev. 
Code,§ 1998), the parties interested in that estate may afterwards 
maintain a bill in equity to compel a settlement of the executor’s 
accounts. Alerander v. Alexander, 212. 

4. When distributees may sue, without administration.—When all the 
debts against a decedent’s estate have been paid, and no other act 
of administration is necessary than the making of a final settlement 
and distribution, the distributees may, without the appointment 
and intervention of an administrator de bonis non, maintain a bill 
in equity to compel a settlement and distribution of an estate In 
which their ancestor was a distributee. Jb. 212. 

5. Settlement of executor’s accounts in Probate Court; equitable relief 

against.—‘‘ There is nothing averred in the bill in this case which 

takes it out of the operation of the rule declared in Otis v. Dargan 

(53 Ala. 178), Waring v. Lewis (Ib. 615), Hutton v. Williams (60 
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Ala. 137), and Gamble v. Jordan (54 Ala. 432). The Probate Court 
was not without jurisdiction to make the settlement, and the bill 
fails to show the omission of any steps necessary to put that ju- 
risdiction into exercise.’’ Alexander v. Alexander, 357 


se 

6. Injunction of sale under execution at law.—A court of equity has un- 
doubted jurisdiction to restrain a sale of lands under execution at 
law, at the instance of a party owning and having the rightful pos- 
session, when the sale, if consummated, would cast a cloud on the 
title of the complainant, or work irreparable injury to him’; but 
this jurisdiction is exercised with great care, and the party com- 
plaining, if his title is purely legal, and no special equity exists, 
must show that fraud has been practiced upon him, or that irre- 
parable injury to him will result from the sale. Caldwell v. Law- 
ler, 293. 

7. Same.—The court will not interfere at the instance of a party who 
has only an equitable title, which is not cognizable at law, when it 
appears that the sale, if consummated, will not cast a cloud on 
that title, nor otherwise injuriously affect his rights; as, where the 
wife claims a resulting trust in lands, on account of her moneys 
used in paying part of the purchase-money, the legal title being 
taken in the name of a third person, and seeks to enjoin a sale of 
them under execution against her husband. Jb. 293. 

8. Equitable rr lief against judgime nt at law.—The husband having died 
in possession of lands to which he had no title, the same having 
been an Indian reservation, and all right to it as such having been 
declared by the proper authorities of the United States to have 
been terminated ; a judgment in ejectment by default, for the pos- 
sion of the land and damages for rent, recovered by the husband’s 
administrator against the widow, will not be enjoined in equity, at 
her instance, because the final decision of the commissioner of the 
land-oftice at Washington was not made until after the rendition of 
the judgment. Kirby v. Kirby’s Adm’r, 370. 

9. Equitable re lief to sureties against judgments on forfeited claim bonds, 


Three several attachments, in favor of different plaintiffs, having 
been levied on successive days on the same stock of goods, and a 
claim interposed in each case by the same person, and bonds given 
for the trial of the right of property, with the same sureties, and 
conditioned,as required by law; and the claim suits having been 
decided against the claimant, and judgments recovered by the 
plaintiffs in each attachment, the aggregate amount of the judg- 
ments being more than twice the assessed value of the property, 
though each judgment was for less than that value; and the bonds 
being returned forfeited, judgments were rendered against the obli- 
gors for the amount of the judgment in each case; held, that the 
sureties on the bond, not being concluded by the judgments, might 
maintain a bill in equity to adjust the priorities of the attaching 
creditors, and to settle their liability in the several cases. Maas 
v Block v, Long, 237. 

10. Equitable re lief in pe nding action at law: moulding judgme nt between 
parties.—When a simple, unqualified judgment for either party, in 
a pending action at law, will not do complete justice—when modi- 
fications or adjustments are necessary to fix, control and equalize 
the rights of the parties, and to protect the rights of third persons 
acquired in good faith pending the litigation, a court of equity will 
intervene, adjusting the whole controversy, and moulding its de- 
cree so as to preserve the rights of all parties. Ware’s Adm’r v. 
Russell, 174. 

11. Extent of relief in equity.—It is a very general principle in a court 
of equity, that when it has acquired jurisdiction of the primary ob- 
jects and purposes of a suit, because of the inadequacy of legal] 
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remedies, it will settle the litigation, and do complete justice be- 
tween the parties, without remitting them again to the court of 
law; and in so doing the court follows the law, deciding legal 
questions as they would be decided at law. Jb. 174. 

Evrtent of relief under bill to enforce vendor's lien; removal of cloud on 
title to land.—When the jurisdiction of a court of equity has at- 
tached, under a bill properly filed to enforce a vendor’s lien on 
land, the court will make its jurisdiction effectual for the purposes 
of complete relief, by removing any impediment to the enforcement 
of the lien, especially where such impediment is a cloud on the ti- 
tle. Johnston & Seats ve. Smith’s Adm’r, 108. 

3. Statutory jurisdiction to remove disabilities of coverture.—Under 
the statute approved February 10th 1875, amending the former 
statute approved , April 15th, 1878 (Sess. Acts, 1874-5, pp. 194-5; 
Code, § 2751), jurisdiction is conferred upon the several chancel- 
lors, to be exercised either in term time or in vacation, ‘‘ to relieve 
married women of the disabilities of coverture as to their statutory 
and other separate estates, so far as to invest them with the right 
to buy, sell, hold, convey and mortgage real and personal prop- 
erty, and to sue and be sued as femmes sole;’’ but this statute does 
not confer the general prerogative power formerly exercised by the 
General Assembly, but only a special power, bounded and limited 
by the terms of the grant, and which must be exercised in its en- 
tirety; and while proceedings under the statute, when the juris- 
diction has attached, may be liberally construed, the jurisdiction 
can not be extended by’ construction. Ashford v. Watkins, 156. 

14. Same.—A decree rendered by the chancellor, on the petition of a 
married woman, adjudging and decreeing ‘‘that she be and is 
hereby declared a femme sole only so far as to invest her with the 
right to mortgage her said house and lots in order to obtain an ad- 
dition to her stock of goods and merchandise,” is not authorized 
by the said statute, and is a nullity. Jb. 156. 

15. Landlord’s remedy against purchase r of te nant’s crops. When a land- 
lord has a statutory lien on crops grown on rented lands by his ten- 
ant (Code, §§ 3467 ef seq.), he may maintain a special action on 
the case against a purchaser who, having notice of the lien, re- 
ceives and converts the crop; and he can not maintain a bill in eq- 
uity, when it is not shown that the remedy at law is inadequate. 
Kennon v. Wright, Frazier & Co., fP4. ; 

16. Partie rship; injunction of sale of goods under execution against One 
partner.—lIf a court of equity has jurisdiction, in any case, to enjoin 
a sale of partnership property under execution against one of the 
partners Individually, ‘‘it can only be called into exercise by clear 
and strong averments, showing the injury which must result from 
a disturbance of the possession consequent upon the levy.’’ An 
averment that irreparable injury will result, because the partner- 
ship is engaged in farming operations, and the articles levied on, 
guano and cotton-seed, were advanced to them under the statute 
to.enable them to make a crop, and are necessary to the successful 
cultivation of a crop, is not sufficient: Daniel v. Owens & Co., 297. 

17. Fraud; equitable relief against.—Intentional concealment or misrep- 
resentation of material facts, by which a party is misled to his in- 
jury, is a fraud, against which a court of equity is in the constant 
habit of granting relief; and while fraud and injury must concur be- 
fore the court will interfere, it is not necessary that the injury shall 
be to present, actual, existing rights, since rights which are con- 
tingent, or which are to accrue in the future, are equally entitled 
to protection. Kelly v. McGrath, 75. 

18. Same; secret conveyances by wife or husband, in contemplation of 
marriage.—On this ground, a court of equity will set aside, as a 
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fraud on the marital rights of the husband, a secret conveyance or 
settlement of her property by the intended wife, executed without 
his knowledge, and in contemplation of the marriage; and while 
the same doctrine is not applied, in England, toa secret settlement 
or conveyance of his property by the husband in contemplation of 
marriage, although its effect may be to exclude the wife trom dow- 
er in his lands, the reasons on which the English rule is founded 
are not of force in this country, and the courts here do not adopt 
the rule. Jb. 75. 

19. Same; mortgage by husband, in fraud of wife's rights of dower and 
homestead.—A mortgage of his lands by the husband, executed in 

contemplation of marriage, and without the knowledge of his intend- 

ed wife for the purpose of preventing her rights of dower and home- 
stead, as secured by constitutional and statutory provisions, from 
attaching to the lands, is a fraud on the rights acquired by the 
wife on marriage; and though the debt secured by it was a pres- 
ent loan of money, it will be regarded as a voluntary conveyance, 
when it appears that the mortgagee had knowledge of the intended 
fraudulent purpose of the husband, and actively participated in 

carrying i* into effect. 7b. 75. 

20. Reformation of deed, on qre und of mistake.—An innocent omission 
or insertion of a material stipulation, contrary to the mutual in- 
tention of the parties to a written instrument, will be corrected by 
a court of equity, and the instrument reformed in that particular, 
on a timely application after the discovery of the mistake ; but, to 
justify such relief, there must be a plain mistake, distinetly al- 
leged and clearly proved, as to the intention of the parties at the 
time the instrument was executed, and not as affected or develop- 
ed by subsequent events, or by the consequences resulting from 
the instrument as executed; especially after it has been spread 
upon the public records, and when innocent partic s may suffer by 
the correction. Turner vr. Kelly, Masson v. Kelly, 85, 

Zi. Reformation of mortgage in equity ; when take seffect, as against wid- 
ow, not party to suit.—When a « nveyance or contract is reformed 
in equity, on the ground of mistake, the reformation relates back, 
for many purposes, as between the immediate parties, and takes 
effect as of the day the writing was first executed; but, as against 
the widow of the deceased mortgagor, claiming dower in lands 
which were omitted from the mortgage by mistake, a decree cor- 
recting the mistake and foreclosing the mortgage, she not being a 
party to the suit, and not being charged with notice of the mistake, 
takes effect only from the day on which it is rendered. If such 
decree were allowed to relate back, her right of dower might be 
barred before she knew that the land had been aliened. (‘hap- 

man v. Fields, 403. 


29, Rescission of contract, on account of defi ct in title..—When a pur- 

chaser of lands has been placed in possession under the contract, 
and retains it, the contract being free from fraud, a court of equity 
will not, at his instance, rescind the contract on account of a de- 
fect in the vendor’s title; unless it is clearly shown that injury 
must result to him from an abandonment of the possession—as, 
where he has paida part of the purchase-money, or has made valu- 
able improvements, and the vendor is insolvent. Burkett v. Mun- 
ford, 423. 

23. Same; averment of vendor’s insolvency.—An averment in a bill by 
the purchaser, that the vendor ‘‘ has no property in Alabama, or 
elsewhere, within the knowledge of complainant, except his inter- 
est in the estate of P.,’’ his deceased son, the value of which is. 
not stated, is not equivalent to an averment of his insolvency ; nor 
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24. 


25. 


26. 


7 


30. 


31. 


would a general averment of his want of property, ‘‘ within the 
complainant’s knowledge,’’ be sufficient in any case, unless ac- 
companied with further averments showing all necessary diligence 
to ascertain his solveney and ability. Jb. 423. 

Same; non-residence of vendor.—lf the non-residence of the vendor 
would, inany case, justify a rescission of the contract at the in- 
stance of the purchaser, while he remains in possession, it can not 
be made a ground of relief, when both of the parties are non-resi- 
dents, and were when the contract was made. Jb. 423. 

Spe cific pe rformance of contract son what ground decreed, and against 
whom.—The specific performance of a contract is decreed in lieu of 
damages, when an award of damages at law would not afford ad- 
equate compensation; and the general rule is, that if an action at 
law will not lie on a contract, to recover damages for its breach, a 
court of equity will not decree a specific performance; nor yill it 
be decreed against an agent, who has no pecuniary interest In the 
contract, and whose agency is disclosed on the face of the contract. 
Comer v. Bankhead, 492. 

Same: against warden of pe nite ntiary.—A contract for the hire of 
convicts, made by the warden of the penitentiary in his official ca- 
pacity, approved by the governor officially, and containing an ex- 
press stipulation exempting the warden from personal liability for 
damages, will not be specifically enforced against his successor in 
otfice ; such a suit is essentially a suit against the State, which can 
not be sued in its own courts without its consent. (BRICKELL, C. 
J., dissenting. Th. 493 

Same: 
necessary..—When the payment of the purchase-money, and the 
execution of a conveyance, are intended to be concurrent and con- 
temporaneous acts, either party, seeking a specific performance, 
must aver his readiness and ability to perform at the appointed 
time; but, when the vendor executes a bond conditioned to make 
title generally, and the purchaser gives his note or notes payable 
on a day certain, the payment of the purchase-money is not de- 
pendent on the making of title; and in a bill by the vendor to en- 
force the payment of the purchase-money, it is not necessary that 
he should aver an offer on his part to convey, or his readiness and 
willingness to make title. Burkett v. Munford, £23. 

Same ; by vendor ; offer to conve y.—The vendor of lands may main- 
tain a bill for specific performance, to compel the purchaser to ac- 
cept a conveyance ; but, in such case, the bill must contain an offer 
to convey on payment of the purchase-money. Munford v. Pearce, 
452. 

Bill to enforce ve ndor’s lien > off r to conve y.—In a bill to enforce a 
vendor’s lien on land for the unpaid puréhase-money, it is not 
necessary to aver complainant’s readiness and willinzness to con- 
vey as stipulated in his bond for title, unless the bond contains a 
stipulation that the purchase-money shall not be due and payable 
until a deed of conveyance is made. Jb. 452. 

Defect in vendor’s title as defense to bill to enforce lien.—If the pur- 
chaser knows, when he enters into the contract, that the vendor’s 
title is defective, and that it requires a special legislative act to 
enable him to convey, and yet takes and holds possession under 
the contract, he can not set up this defect in defense of a bill to 
enforce the vendor’s lien, after the vendor has procured the pass- 
age of such special statute. Ib. 452. 

Exchange of lands belonging to statutory estates of married women ; 
specific performance of contract for.—On bill filed for the specific 
execution of a contract between two married women, with the as- 


averment of offe ror re adine ss an l willingne ss foconvey; whe it 
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sent and concurrence of their respective husbands as parties, for 
an exchange of lands belonging to their respective statutory es- 
tates, possession having been delivered and taken under the con- 
tract; the court declares, ‘‘ We do not and will not undertake to 
decide what would be our ruling, if the bill showed that nothing 
remained to be done but to execute reciprocal conveyances.’’ But, 
if the contract expressly stipulates that the defendants, in addition 
to conveying the tract of land owned by the wife, ‘‘ shall, by prop- 
er instrument in writing, secure said E. and wife |complainants j 
against all loss by reason of’’ an apprehended defect in the title, 
‘*by lien on the land conveyed by them ’”’ on the exchange; and 
the bill shows that the tender of a deed, signed by the complain- 
ants, Was accompanied with the tender of a mortgage on the lands, 
to be signed by the defendants pursuant to this stipulation, the 
wife having no power to execute such mortgage, the complainants 
do not make out a case for specific performance. Ridley & Wife 
vr. Ennis & Wife , 463. 

Z Voluntary agreement not spe cifically executed.—A court of equity will 

not aid or decree the specific execution of a mere voluntary agree- 

ment; as where the husband purchases land, taking the title-bond 
in his own name, but intending to have the title made to the wife 
on payment of the purchase-money, and afterwards has it made 
to a third person for valuable consideration paid, the wife can not 
assert any claim on the land based on the husband’s unexecuted 
promise or intention. Lewis v. Building & Loan Asso., 276. 
resulting trust arising from payment of purchase-money.—On a pur- 
chase of lands by the husband, partly on credit, if the cash pay- 
ment is made with money furnished by the wife’s father as an ad- 
vancement to her, a resulting trust in the land arises in her favor 
to the extent of such payment, which attaches,to the whole land, 
and which a court of equity will specifically enforce at her in- 

stance, when the purchase-money has been fully paid. Jb. 276. 

34. Administrator as testamentary trustee ; contract in reference to trust 
property for benefit of his wife, in violation of trust.—An admin- 
istrator with the will annexed, having married one of the testator’s 
two daughters, and being charged by the will with the duty of in- 
vesting and preserving trust funds, the income and profits of which 
were to be paid annually to the two daughters, to the exclusion of 
all right on the part of their respective husbands, with remainders 
to their children, and to the next of kin in default of children, can 
not enter into any valid contract, by which the title to lands, 
mortgaged to secure a debt due to the trust estate, can be pur- 
chased and held for the benefit of his wife, in violation of the terms 
of the trust. Dunham v. Milhous, 596. 

35. Same; when guardian and ward will be held chargeable with notice of 
such violation of trust.—In such case, if it appears that the mort- 
gage also secured another debt, due to an infant for money loaned 
bw her guardian, which was also embraced in the decree of fore- 
closure ; the decree being entered satisfied, pursuant to an agree- 
ment between the administrator and the guardian, though no 
money was in fact paid; a part of the debt due to the ward being 
settled as cash, the guardian charging himself with the amount, 
and taking a mortgage on the lands for the residue from the nomi- 
nal purchaser, who held for the benefit of the administrator’s wite ; 
the guardian and ward being chargeable with notice of the breach 
of trust and misapplication of the trust funds, a court of equity 
will not, at the suit of the ward, enforce the mortgage given to se- 
cure the balance of her debt, to the detriment of the contingent re- 
mainder-men. Jb. 596. 
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36. Same; extent of -relief in such case.—The decree of foreclosure 

, having been regularly made, the sale under it properly conducted, 
reported to the court, and confirmed; deeds executed under the 
order of the court, and the decree entered satisfied ; and the mort- 
gagor not having participated in the breach of trust committed by 
the administrator and the guardian, who were the legal representa- 
tives of the secured debts; although the lands will be held charge- 
able with the trust funds thus misapplied, at the election of the 
beneficiaries in remainder, the sale under the decree will not be set 
aside, nor the mortgagor’s rights under it in any way disturbed. 
Th. 596, . , ; 

37. Same; rights of remainder-men, and who may represent them.—The 
beneficiaries in remainder, in such case, ‘‘may elect to disclaim 
as to the lands, and hold the trustee and his sureties liable for the 
sum of the assets thus converted and misapplied by him: and since 
the remainder-men can not now be known, and may not be fi esse, 
the trustee [that is, the succeeding administrator] is the proper and 
only party to look after their interests, and to preserve the corpus 
of the fund, to be turned over to them when they are ascertained.”’ 
Th. 596. , 

38. Same: estoppel against wife, and relief to ward.—As to the life- 
estate of the administrator’s wife in the original debt secured by 
the mortgage, the arrangement being made for her benefit, and 
she being cognizant of the breach of trust, she is estopped from set- 
ting it up, as against the infant, in avoidance of the mortgage given 
to secure the residue of her debt. 7). 59? 

39. Protection accorded to trust estate in remainde in absence of plead- 
ings or parties.—The record in this case disclosing a breach of trust 
and misapplication of trust funds, by and between parties who are 
asserting adverse claims tothe property, growing out of such breach 
of trust, while the property is chargeable, at the election of the 
beneficiaries in remainder, with the trust funds so misapplied, 
and they are not before the court, nor even known; the court 
‘will not exert its powers in such a service,’’ until the trusts are 
properly cared for and secured. Jb. 597. 

40. What are personal assets in equity.—A debt for moneys loaned by an 
administrator, under powers conferred by the will of the decedent, 
secured by mortgage on real estate, is in equity regarded as person- 
al assets, whether arising from the sale of property ordered to be 


. 


sold, or from the invested products and profits of lands. Jb. 596. 


See, also, Htsspanp AND Wire; Morreace; Trusts ANnpb 
TrusTEES; VENDOR AND PURCHASER. 


II. PLEADING AND PRACTICE. 


41. Parties to bill; when administrator and heirs may join.—When the 
purchase-money is unpaid, or when the fact of payment is contro- 
verted, the administrator of the deceased purchaser ntay be a 
proper party to a bill which seeks to compe: a specific performance 
of the contract by the vendor; but, when the purchase-money has 
been paid in full, and the bill affirmatively shows that there can 
be no necessity for the exercise by the administrator of his statu- 
tory powers over the real estate, he can not join with the heir in a 
bill tocompel a conveyance of the legal title. MeKay v. Broad, 377. 

42. Same.—Nor is the administrator a proper party to the bill, because 
it also seeks to stay the commission of waste on the lands, and to 
recover damages for trespusses irremediable at law ; since, if dam- 
ages should be recovered, he and the heir would have no common 


eded 


right inortothem. Jb. 377. 
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48. When distributees may sue, without administration.—When all the 


debts against a decedent’s estate have been paid, and no other act 
of administration is necessary than the making of final settlement 
and distribution, the distributees may, without the appointment 
and intervention of an administrator de bonis non, maintain a bill 
in equity to compel a settlement and distribution of an estate in 
Which their ancestor was a distributee. <Alerander v. Alexr- 
ande r. 212. 

Parties to bill for rede mption, or for reformation and rede mption. 
When a mortgage on lands is given for the indemnity of a surety, 
and a purchaser from the mortgagor seeks to redeem, the debt not 
being paid or satisfied, the creditor is a necessary party to the bill; 
and the same rule applies, where the instrument is in form an ab- 
solute conveyance, and the purchaser seeks to have it declared a 
mortgage, and to redeem. Hudson v. Kelly, 393, 

Same; ePror without iajpury in want of weCESSAPY party.—In such 
ease, if an amended bill is filed, alleging payment of the debt, and 
the proof shows that it was in fact paid after the filing of the 
amended bill, the creditor ceases to have any interest, and the 
failure to bring him in as a party is not a fatal defect.—Jb. 393. 

Parties to bill to + nforce rendor’s lien. —When a widow contracts to 
sell and convey the undivided interest of herself and her children 
in atract of land, under authority conferred by a special statute, 
and puts the purchaser in possession, neither the children nor the 
administrator of the deceased husband are necessary parties to a 
bill to enforce the vendor’s lien; especially where it appears that 
the land has been sold by the administrator, under a probate de- 
cree, forthe payment of debts, and bought by the purchaser by 
agreement of parties. Munford v. Pearce, 452. 

Same ; disclaimer by surety.—A_ surety on the note given for the 
purchase-money of land, though not a necessary party to a bill to 
enforce the vendor’s lien, is a proper party, being interested in the 
account to be taken; and when made a party defendant, he can 
not avoid a personal decree for any balance of the debt remaining 
due after the land has been sold, as authorized by the statute 
(Code, § 53908), by entering a disclaimer. Tedder v. Steele, 347. 

Multifariousness.—A bill to enforce a vendor’s lien on land against a 
sub-purchaser with notice, who has bought in the land ata sale for 
unpaid taxes assessed against it as the property of the original 
purchaser, receiving a certificate of purchase, and also to redeem, 
or to set aside the tax-sale and certificate as a cloud on the title, is 
not multifarious. Johnston & Neats vr. Smith's Adm’r, 108. 

Filing bill in double aspect. —Under our practice, a bill may be filed 
in a double aspect, embracing alternative averments, when each 
aspect entitles the complainant to substantially the same relief, 
and the same defenses are applicable to each; but, if the claims 
to relief are so distinct as to require inconsistent and repugnant 
reliefs, and different defenses, the bill is multifarious. Adams 
r’. Sayre , 318; Fields v. Helms, 460. 

Same, by mortgagor.—A mortgagor may file a bill in a double aspect, 
averring full payment of the mortgage debt, and yet offering to 
pay any balance that may be found due on the statement of the 
account, and praying for a cancellation of the mortgage, or for an 
accopnt and redemption. Fields v. Helms, 460. 

Same.—A mortgagor, seeking to avoid a sale of the property under 
a power in the mortgage, and to redeem, may file his bill in a 
double aspect—claiming relief, in the alternative, under an agree- 
ment between himself and the mortgagee, of which the purchaser 
had notice, or as matter of legal right arising from the relations 
between them. Adams v. Sayre, 318. 
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Offer to do equity.—In a bill to redeem by the mortgagor, and to set 
aside a sale under the mortgage, at which his agent became the 
purchaser, an offer to pay what is due, accompanied with an aver- 
ment of his ignorance of the amount, and his unsuccessful appli- 
cation to the defendant for an accounting, is sufficient. Jb. 3/8. 

Offer to convey, in bill by vendor.—A bill by the vendor, to compel the 
purchaser to accept a conveyance, must contain an offer to pay on 

yayment of the purchase-money ; but, in a bill to enforce a vendor’s 

Sen on land for the unpaid purchase-money, it is not necessary 
to aver complainant’s readiness and willingness to convey as 
stipulated in his bond for title, unless the bond contains a stipula- 
tion that the purchase-money shall not be due and payable until a 
deed of conveyance is made. Munford v. Pearce, 452. 

What relief may be granted under general prayer.—A bill by the 
vendor to compel the purchaser to accept a conveyance, being 
technically demurrable for the want of an offer to convey, may, 
under the general prayer for relief, be sustained as a bill to enforce 
a vendor’s lien on the land. Jb. 452. : 

Averments of bill construed.—An averment that a suit in equity is 
pending against the administrator of R., with others, ‘‘in which 
suit the title to said lands is involved and litigated,”’ is not equiva- 
lent to an averment “that said lands are subject to any charge or 
liability for the debts of R.””. Ridley v. Ennis, 4638. 

Averment of notice.—In a bill filed by a person claiming under an 
unregistered transfer, against purchasers at a sale under execution 
against the transferror, an averment that the defendants ‘ well 
knew that said R. [defendant in execution] had not owned a single 
share of the said stock for more than two years,’’ being construed, 
on demurrer, most strongly against the pleader, is not sufficient to 
charge knowledge or notice before the lien of the execution at- 
tached, when the bill does not show the time when the execution 
was issued, when it was received by the officer, or when it was 
levied, nor the date of the judgment. Jones & Dunn v. Latham, 
164. 

Variance between allegations and proof.—When the bill, filed by a 
married woman, and seeking to enforce a lien on land, alleges that 
the bond for title was conditioned for the making of title to her, 
while the proof shows that it was conditioned for the making of 
title to her husband and brother, who gave their notes for the un- 
paid purchase-money, though the husband may have intended the 
purchase for her benefit, the variance ‘‘ would probably be fatal to 
the claim for relief.”’ Lewis v. Building & Loan Asso., 276. 

Amendment by change of parties. —When a bill is improperly filed in 
the name of an administrator as sole plaintiff, and the heirs are 
brought in by amendment, the name of the administrator can not 
be struck out by a second amendment, since this would work an 
entire change of parties.—McKay v. Broad, 377. 

Bill of review for error apparent; error reversible on appeal.—On bill 
of review, the court can not look into the record, to see whether 
there was error in the admission of evidence, or whether there was 
evidence sufficient to support the decree, though error in these 
particulars would work a reversal of the decree on appeal.—Ash- 
ford v. Patton, 479. 

Same; decree declaring vendor’s lien; reference to register, and report. 
When the final decree declares a vendor’s lien for the unpaid pur- 
chase-money of land, not stating the amount, but referring to the 
register’s report as its basis, the report must be taken and con- 
strued as a part of the decree, and the informality is not an error 
which will support a bill of review ; nor will a bill of review lie be- 
cause the fina] decree was rendered before the confirmation of the 
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register’s report ascertaining the amount of purchase-money un- 
paid. Jb. 479. 

Same; decree foreclosing mortgage, or declaring vendor’s lien, and or- 
dering sale, without reference to register.—A bill of review does not 
lie on a decree for the foreclosure of a mortgage, and the sale of the 
mortzaged lands (or declaring a vendor’s lien, and ordering a sale), 
when the lands have descended to infant heirs, because it was not 
referred to the register to ascertain whether a sale of the entire 
premises was necessary, unless it appears that injury may thereby 
have resulted to their rights or interests. Jb. 479. 

Infant defendants; appointment of guardian ad litem, and defense by 
him.—An infant detendant to a bill in equity must be represented 
by a guardian ad litem, appointed by the court; and it is the duty 
of such guardian to make proper detense of the rights and interests 
of the infant; but the complainant must prove, by independent 
evidence, every material fact on which his case depends, without 
regard to the character or sufficiency of the defense interposed by 
the guardian ad litem. Ib. 479. 

Same; decree rendered on admissions of guardian; reversible error, and 
error apparent which will support bill of review.—A decree against 
an infant defendant would be reversed on error or appeal, if the 
record affirmatively showed that it was rendered without any other 
evidence than the admissions of the guardian ad litem, whether 
contained in his answer, or made for the purposes of a hearing ; and 
if this were shown by the decree itself, it would probably be error 
apparent, for which a bill of review would lie; but a recital in the 
decree, that the cause was submitted ‘‘on bill, answers, decree 
pro confesso, exhibits, and original bonds,’’ does not show that the 
answer of the guardian ad litem was submitted or received as evi- 
dence. Jb. 479. 

Cross-bill; when pre mature, and not ge rmane.—W here a trustee for a 
married woman files a bill after her death, asking the construction 
of the will creating tive trust, and the determination of the rights 
of the several claimants of the property ; and the decree of the court 
holi!s the heirs entitied to the lands, and the domestic administra- 
tor entitled to the personal property for the purposes of administra- 
tion; a cross-bill by the surviving husband, who was also the 
foreign domiciliary administrator, asserting his individual rights 
to the personal property under the law of the foreign domicile, is 
prematurely filed, and is not germane to the purposes of the origi- 
nal bill. Grimball v. Patton, 625. 

Demurrer to cross-bill; error without injury in sustaining.—When a 
‘ause is heard on pleadings and proof, and no evidence is offered 
to support the allegations of the cross-bill, the sustaining of a de- 
murrer to it, even if erroneous, would be error without injury. 
Green v. Casey, 417. 

When answer is not responsive; burden of proof.—When the bill seeks 
to enforce a vendor’s lien on land for the unpaid purchase-money, 
as evidenced by the purchaser’s note, an answer setting up an ad- 
ditional consideration for the note, and the failure thereof, is not 
responsive, and the burden of proving it rests on the respondent. 
Tb. 417. 

Proof of assignment of note, by admissions of assignor.—In a suit in 
equity to enforce a vendor’s lien on land, the complainant claiming 
to be the assignee of the note given for the purchase-money, and 
making the assignor a party defendant, the assignment is suffi- 
ciently proved, as against the maker of the note, by a decree pro 
confesso against the assignor. Jb. 417. 

Statute of frauds; how taken advantage of.—Generally, the statute of 
frauds must be set up as a defense by plea or answer; but, where 
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the bill, seeking the specific performance of a contract for the sale 
of lands, atlirmatively shows that the contract is obnoxious to the 
statufe, a demurrer is the more appropriate mode of taking ad- 
vantage of it. Phillips vr. Adams, 3723. 

69. Petition; when allowable. Munden vr. Bail uw, 65; Johuston & Seats 
v. Smith’s Adm’r, 108. 

70. Exception to register’s report on statement of account.—When an ex- 
ception is duly taken to the allowance of an item by the register, 
in an account stated by him under an order of reference, and is 
overruled by the chancellor, it is not necessary, in order to render 
the exception available on error, that it should be renewed before 
the register on a re-statement of the account, as corrected in ac- 
cordance with rules laid down by the chancellor. Moore rv. Ran- 
dolph’s Adm’ r, 575. 

71. Same.—-Under the former rules of chancery prac tice (Rev. Code, 
835, Nos. 88-1), exceptions to the register’s report, in the state- 
ment of an account under a reference, should be prepared and 
signed by counse!, and filed in court as a separate paper in the 
cause; but an informality in the presentation of the exception 
which wes not objected to, and which might have been cured if 
objection had been made to it, will not be considered by this court. 
Ib. 575. 

72. Same ; objection or exception to allowance bur gister.—Neither the 
register nor the chancellor can take judicial notice of the value of 
professional services as attorney, rendered by an administrator in 
proceedings before the Probate Court relating to the affairs of the 
estate: and if no objection is made before the register, and no ex- 
ception reserved to his action, in the matter of an allowance to the 
administrator for such services, the chancellor has no authority to 
reduce the allowance. Clark vr. Know, 60°. 

73. Objections hefore register, and erceptions to report.—** Exceptions 
must be founded on objections allowed or overruled by the regis- 
ter; all objections, not made or insisted on before him, must be 
considered as waived or abandoned.”’ Per Brickeini, C. J. 
‘‘This was the English rule, and, fora long time, was regarded 
as the rule here. But, under our rules of practice, the majority 
of the court think that this language states the rule too broadly. 
There may be cases in which, to sustain an excepsion before the 
chancellor, the record must affirmatively show action taken, or 
motion made, before the register; as, a failure to take proof, or te 
act on a matter not specially referred to him. But, when the reg- 
ister’s report, or the testimony, one or both, show that he has 
disobeyed the decretal order or the instructions of the chancellor. 
or that he has otherwise committed some positive error of law or 
fact, it is not necessary that any motion or exception should be 
made or taken before him, or that he shall be notified an exception 
will be taken.”’ 

74. Sale under decree; putting purchaser in possession; writ of assistance. 
When lands are ordered to be sold under a decree, the decree may 
direct the register, upon payment of his bid by the purchaser, to 
execute to him a conveyance, and to place him in possession; and 
when the decree so orders, the register may, without waiting for a 
confirmation of the sale, issue a writ of assistance to the purcha- 
ser, if the premises are Withheld by a defendant, or one who enters 
pendeén’e lite under him, or by a mere trespasser, since all such per- 
sons are concluded by the decree Johston & Seats v. Smith's 
Adm’r, 108. 

75. Growing crops, as between sub-purchaser in possession and vendor en- 
forcing lien, or purchaser at sale under decree.—A purchaser, or 
sub-purchaser, in possession when lands are sold under a decree 
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enforcing a vendor’s lien, is not entitled, as against the purchaser 
at the sale under the decree, to the crops planted and growing on 
the lands at the time of the sale; and when he asserts his claim 
by petition against the purchaser at the sale, this court will not, on 
appeal from the original decree, review the order dismissing the 
petition, the purchaser not being a party to the record in this court. 
Th. 108, 

Register’s finding on fucts.—In weighing the testimony adduced be- 
fore him on a reference, the register is aided by the personal attend- 
ance of the witnesses during their examination before him; and 
his tindings on controverted facts should not be disturbed, either 
by the chancellor or by this court, unless based on illegal evidence, 
or erroneous conclusions of law, or unless it is manifest that he 
erred in weighing the testimony. Munden v. Bailey, 62. 

Review of chaneellor’s decision on facts.—The chancellor's decision 
on a disputed question of fact will not be disturbed on appeal, 
‘unless there is a decided preponderance of evidence against it.”’ 
Ay. & Veceh. Asso. v. Ala. Gold Life Ins. Co., 120. 

Remandment of cause, on reversal, for amendment of bill.—On appeal 

from a deeree overruling a demurrer to a bill (Code, § 3918),.this 

court, holding the demurrer well taken, and reversing the decree 
on that account, will remand the cause, in order that the complain- 
ant may have an opportunity of amending his bill. Jones & Dunn 

rf L ttham, 164. 

vsts.—When a bill to redeem contains an offer to pay the balance 

due on the mortgage debt, and the mortgagee interposes no obsta- 

cle to the relief prayed, the costs are usually taxed against the 
complainant ; but, where both parties are at fault—as here, where 
the complainant made no offer to pay before filing his bill, and the 
defendant denied the mortgage, claiming that the conveyance was, 
as if purported to be, an absolute deed—the costs will be equally 
divided. Hudson vr. Kelly, 393. 


~ 





ARGE OF COURT TO JURY. 


How consteved.—Instructions to the jury must be construed in con- 
nection with the evidence, and also, when several are given touch- 
ing the same matter, in connection with each other; and when thus 
construed, though each may not be strictly correct as an independ- 
ent proposition, or may not be very clear in expression, they would 
not present a reversible error, When any apprehended injury might 
be avoided by a request for explanatory instructions. Edwards, 
Hudmon & Ca. tv. White & Hull, 365% 

Abstract charge; when reversible error.—An abstract charge, though 
erroneous in point of law, will not work a reversal of the judginent, 
unless it appears the jury were thereby misled to the prejudice of 
the appellant. Jhb. 365, 

Burden of proof; charges as to.—When the defendant avers the re- 
scission of the contract sued on, or an excuse for his failure to per- 
form it, he assumes the onus of proving such rescission or excuse, 
and must prove it to the satisfaction of the jury; and a charge 
Which asserts that he ‘*must prove it to the satisfaction of the 
jury by clear and satisfactory testimony,”’ fairly construed, does 
not require a higher degree of proof than this. J. 365, 

Charge referring legal question to jury.—A charge requested, which 
refers a mere question of law to the determination of the jury, is 
properly refused. Tidwell vr. The State, 33. 

Power of court in stating evidence to jury.—The court has original, 
inherent power to state the admitted facts to the jury; and its 
statutory power, to ‘‘ state the evidence when the same is disput- 
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CHARGE OF COURT TO JURY—Continued. 


6. 


10. 


ed’’ (Code, § 3028), is not a limitation, but an enlargement of its 
inherent powers. Jb. 33. 

Charges asked, but not shown to be in writing —Charges asked and 
refused will not be considered on error, unless they are shown to 
have been asked in writing (Code, §3109). Whveless v. Rhodes, 419. 

General charge on evidence; when properly refused.—In an action 
against a railroad corporation, to recover damages for domestic an- 
imals killed by its trains, although there is no direct evidence of 
the killing, the jury must pass on_the sufficiency of the circumstan- 
tial evidence adduced, and a general charge on the evidence, 
against the plaintiffs right to recover, is properly refused. South 
& North Ala. Railroad Co. v. Small, 499. 

Instructions as to form of verdict.—The jury have the power to return 


either a general or special verdict, and the court has no authority ‘ 


to control or direct their action in this particular; hence, a charge 
instructing them that, if they found certain facts to be true, “their 
verdict must be’’ in a prescribed form, which is a special verdict, 
is erroneous. Foster v. Johnson, 249. 

( harge on evidence, invading province of jury.— ‘That which rests 
merely on parol evidence, unless the record affirmatively shows 
that the fact was conceded, or uncontroverted, can not properly be 
treated as established fact in charging the jury.’’ Bain v. The 
State, 4. 

Sufficiency of evidence; charge as to.—In a criminal case, the test of 
the sufficiehcy of the evidence is, whether it produces in the mind 
of the jury a moral conviction, to the exclusion of a reasonable 
doubt; and a charge requested which requires the exclusion of a 
‘probable possibility,’’ instead of a reasonable doubt, is calculated 
to confuse and mislead the jury, and is properly refused. Tidwell 
The State, 33. 


CODE OF ALABAMA, 1876. 


1. 


to 


9 


- 


~ 
or) 


~] 


§§ 404-07. Tax-collector’s bonds, general and special. Edwards 
v. Williamson, 145. 

2043. Transfer of stock in private corporation. Jones & Dunn 

v. Latham, 164. 
2092. Usury. Masterson v. Grubbs, 406. 
2121. Statute of frauds, as to contracts required to be in writing. 
Phillips v. Adams, 373. 
§§ 2154-58. Registration and proof of deeds. Coker v. Ferguson’s 
Adm’r, 284. 

§§ 2262-67. Advancements. Fennell v. Henry, 484. 

§ 2317. Grounds of contesting probate of will. Donegan v. Wade, 
501. 

§ 2446. Administrator’s power to rent lands. Clark v. Knox, 607. 

§ 2520. Liability of administrator for interest. Clark v. Knox, 607. 

§§ 2537-40. Settlement of accounts of deceased administrator. 

Buchanan v. Thomason, 401. 

§ 2568. Claims filed against insolvent estate. Clark v. Knox, 607. 

§ 2575. Contesting such claims. Nooe’s Executor v. Garner’s 
Adm’ r, 443. 

§ 2625. Appointment of special administrator ad litem. Clark 
v. Knox, 607. 

§ 2630. Compensation of such administrator. Clark v. Know, 607. 

2707. Conveyance of wife’s statutory estate. Walker v. Struve, 
167. 
2711. Liability of such estate for necessaries. Gayle’s Adm’r 

v. Marshall, 522. 
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CODE OF ALABAMA, 1876—Continued. 


17. 


18. 
19. 
20. 


21. 


99 


92 


a 


24. 


25. 
26. 


»o 


38. 
34. 
35. 


36. 


38. 
39. 
40. 
41. 
42. 


43. 
44. 


46. 


§ 2731. Declaring married women free-dealers. Ashford v. Wat- 
kins, 156. 

§ 2822. Alienation of homestead. Hudson v. Kelly, 393. 

§ 2834. Contest of claim of exemption. Block v. George, 409. 

§ 2877. Redemption of real estate. Otis v. McMillan & Son, 47. 

§ 3028. Stating evidence to jury, by the court. Tidwell v. The 
State, 33. 

§§ 3035-6. When sworn plea is necessary. Goetter, Weil & Co. 

Head & Co:, 532. 

§ 3041. Defectsin process regular on its face. Martin v. Hall, 421. 

§ 3109. Charges asked and refused. Wheless v. Rhodes, 419. 

§ 3156. Amendment of complaint. Dowling v. Blackman, 303. 

§§ 3215, 3290-92.. Executions on forfeited bonds. Maas & Block 
v. Long, 237. 

§ 3235. Statute of limitations; commencement of new action. 
Hill’s Adm’r v. Huckabee’s Adm’r, 183. 

§ 3349. Claim suit by mortgagee. Boswell & Woolley v. Carlisle & 
Jones, 244. 

§§ 3351-57. Summary judgment against sheriff. Warwick r. 

Brooks, 412. 

§§ 3440-61. Mechanic’s lien. Willingham v. Long, 587. 

§ 3467. Landlord’s lien and remedy. Kennon v. Wright, Frazier 
& Co. 434. 

§§ 3497-3518. Partition of lands by Probate Court. Terrell v. Cun- 

ningham, 100. 

§ 3547. Appeal from award. Collins v. L. & N. Railroad Co., 533. 

§§ 3747-8. Claims against trust estates. Munden v. Bailey, 65. 

§ 3908. Execution on decree foreclosing mortgage, &c. Tedder 
v. Steele, 347. 

§ 3954. Confession of judgment as release of errors. Murphree 
v. Whitley, 554. 

§ 4204. Retailing liquors without license. Thomason v. The 
State, 20. P 

§ 4208. Exhibiting gaming tables. Wren v. The State, 1. 

§ 4209. Betting at cards. Collins v. The State, 19. 

§ 4343. Burglary. Henderson v. The State, 23. 

§ 4384. Embezzlement by bailee. Watson v. The State, 13. 

§ 4536. Contracts by warden of penitentiary, for hire of convicts. 
Comer v. Bankhead, 136. 

§ 4701. Appeal from justice’s judgment. Blankenshire v. The 
State, 10. 

§ 4702. Affidavit and warrant of arrest. Lloyd v. The State, 32. 

§ 4738. Drawing of grand jurors. Creamer v. The State, 18; 
Thompson v. The State, 26. 

§ 4872. Service of copy of indictment, with list of jury. Bain v. 
The State, 4; Tidwell v. The State, 33. 


COMMON LAW. 


i. 


° 


Presumed existence of, in other States.—In the absence of proof to the 
contrary, the common law will be presumed to have been of force 
in South Carolina in 1859; and the principles of that law, govern- 
ing the husband’s rights in and to the wife’s property, will be ap- 
plied to parties who were then domiciled in that State, and there 
acquired property. Calahan v. Monroe, Smaltz & Co., 273; Evans, 
Fite, Porter & Co. v. Covington, 440. 


2. Same.—The general commercial law will be presumed to prevail in 


New York, in the absence of proof to the contrary. Reid v. Bank 
of Mobile, 199. 
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CONFLICT OF LAWS. 


»” 
». 


4. 


Homestead exemption.—The right to a homestead exemption, and 
its quantity and extent, as against creditors, are to be determined 
by the law which was of force when their debts were created. 
Peevey ve Cabaniss, 2538. 

Domestic and fore ign administrators.—Administration having been 
granted here on the estate of a married woman who died in New 
York, where she resided with her husband, such administrator is 
entitled to collect all the pers mal assets, and the rents of real es- 
tate, and holds them for the payment of debts and expenses of ad- 
ministration, and for purposes of ulterior administration ; and the 
testamentary trustee of her estate must account and settle with 
him, although her surviving husband has also taken out letters of 
administration in New York. Grimball v. Patton, 626. 

Descent of real estate. —The descent of real estate in Alabama, owned 
by a person who dies, intestate, in New York,@ here he resided, 
is governed by the laws of Alabama. Jb. 626. 

Hushand’s rights, in and to wife *s property, a: afr ected by removal to 
this State.—-The mere removal of husband and wife to this State, 
bringing with them money, or other personal property, to which 
the husban!’s marital rights had attached by the law of their for- 
mer domicile, does not change the status or ownership of such prop- 
erty, nor bring it within the principle laid down in the case of 
f ‘astl md rr. deh: te See 60 Ala. OSO. ( ‘alahan . Monroe 9 Smaltz 
& Co., 373. 


CONSTITUTIONAL LAW. 


1. 


3. 


4. 


Pre suimpli mein furor of constitution lity of statute.—The principle is 
fully recognized by this court, that in pronouncing on the constitu- 
tionality of an act which has received the sanction of a co-ordinate 
department of the government, the presumption will be indulged 
that such legislative act is constitutional, unless the court: is clearly 
convinced to the contrary. Edwards v. Williamson, 145. 

Constitutional Provisions agatmst laws impairing obligation of ron- 
tracts. —The provision contained in the constitution of the United 
States, which prohibits the passage of any State law ‘* impairing 
the obligation of contracts ;*’ and the similar provision in the State 
constitution, prohibiting the passage of any law ‘impairing the 
obligation of contracts by destroying or impairing the remedy for 
their enforcement,’’ Were intended to preserve sacred the principle 
of the inviolability of contracts against that legislative interference 
which the history of governments has shown to beso imminent, in 
view of the frequent engendering of popular prejudice, and the con- 
sequent fluctuations of popular opinion. Jb. 145. 

Obligation of contract, as affect d by ¢ visting laws.—The obligation 
a contract has been defined to be, ** its binding force on the party 
making it,’ or ** the law which binds the parties to perform their 
agreement;’’ and it has been declared by the Supreme Court of 
the United Siates, that this depends upon the laws in existence 
when it is made, which are necessarily referred to in all contracts, 
and form a part of them as the measure of the obligation to perform 
by the one party, and the right acquired by the other. Jb. 145. 

Laws affecting renedy.—Laws affecting merely the remedy may be 
altered according to the will of the State, provided the alteration 
does not impair the obligation of existing contracts ; and it is held 
not to impair, when it leaves the parties a substantial remedy ac- 
cording to the course of justice as it existed at the time the con- 
tract was made; and while it may not be necessary that the new 
or substituted remedy should be as prompt or convenient as the 
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CONSTITUTIONAL LAW—Coutinued. 


old one, “it is very certain that it must be fully adequate to the 
enforcement of the contract.’’ Jb. 145. 

5. Same.—The constitutional prohibition has no reference to the degree 
of impairment, but alike forbids the least and the greatest; and 
any subsequent law, which so affects the remedy existing at the 
time the contract was made, ‘as substantially to impair and 
lessen the value of the contract,’’ is within the provision. Jb. 145. 

6. Laws authorizing taxr-collectors to give separate honds for collectior of 

general and special taxes; validity as against county bonds issued un- 

de r forme r law.—Under the provisions of the act approved Decem- 
ber 3ist, 1868, by which counties, cities and towns were authorized, 
on a popular vote, to subscribe to the capital stock of any railroad 
deemed by them most conducive to their respective interests ; when 
such subscription was made, and the bonds of the county, city or 
town issued in pursuance of it, the holders of such bonds were, by 
the terms of the statute, placed on a perfect equality with the State 
and county, in the assessment and collection of the necessary and 
proper taxes; the same duties were imposed upon all officers, State 
and county, concerned in the assessment and collection of such 
taxes, and the same remedies given against them for any neglect 
or breach of duty. Under the provisions of the act approved March 
Ist, 1876, and the amendatory act approved January 22d, 1877 
now formitiy sections 404-407 of the Code), tax-collectors are au- 
thorized to give separate b mds for the collection of the general 

State and county taxes, and for the collection of any special tax 

** authorized by law, or required by the judgment of any court,”’ 

one or both; and when a collector gives a bond conditioned for the 

collection of the general taxes only, the governor is authorized to 
appoint a collector for the special taxes, who must be a citizen of 
the county, and must give a bond with such citizens as his sure- 
ties. Held, that the effect of these provisions, where a county had 
subscribed to.a railroad under the law of 1868, and judgment has 
been obtained against it by a holder of its bonds, as in this case 
appears, is to permit the collection of taxes for general State and 
county purposes, as under former laws, while another remedy, less 
prompt and effective, it provided for the collection of the special rail- 
road tax; and hence these sections, intheirapplication to a county 
which had become liable on its subscription to a railroad prior to 
their adoption, are unconstitutional, and the tax-colleetor can not 
claim the right to give a bond conditioned for the collection of the 

general taxes only. Jb. 145. 

‘ondemnation of lands hy railroad company; payment of compe nsa- 

tion.—It has long been settled in this Sta‘e, that the legislature 

may confer on a railroad company the right to take lands necessa- 
ry tor the use and maintenance of its road, upon making just com- 
pensation to the owner; but, under the constitution of 1868, as un- 
der that now of force, it was required that the compensation should 
be paid before or at the time of the taking and appropriation of the 

lands. Jones v. N.O. & S. Railroad Co., 227. 

8. Organization and charter of Central Agricultural and Mechanical As- 
sociation, under gene ral and spe cial laws: curative statutes, and stat- 
utes creating corpor ttions.—The defects in the organization of the 
Central Agricultural and Mechanical Asssociation, under the gen- 
eral law then of force, were supplied and cured by the special stat- 
ute, approved March Ist, 1871 (Sess. Acts 1870-71, p. 243), approv- 
ing and ratifying its organization, and amending its charter. This 
statute was a valid exercise of legislative power, and was not vio- 
lative of the constitutional provision, then of foree, which prohib- 
ited the creation of corporations, other than municipal, by specia} 
act. Cent. Agr. & Mech. Asso. v. Gold Life Ins. Co., 120. 
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9. Municipal corporation; grant of police powers outside of corporate 
limits. —The legislature may grant to a municipal corporation the 
power to enact ordinances, for police powers merely, operating 
beyond the corporate limits. Van Hook v. City of Selma, 361. 

10. License laws; validity of.—The power of the State to authorize the li- 
cense of all classes of trades and employments, can not be doubted ; 
und there is just as little doubt of its power to delegate this right 
to municipal corporations, either for the purpose of revenue, or for 
that of taxation. Jb. 361. , 

11. Special statutes authorizing sale of infants’ property.—The authority 
of the General Assembly to enact a spevial statute, authorizing the 
sale of property belonging to minors, for their benefit, may now be 
considered so firmly settled as to constitute a rule of property, and 
can not now be questioned ; but, as to the validity of such laws un- 
der the constitutional provision prohibiting the enactment of special 
laws ‘‘in cases which are or can be provided for by a general law, 
or where the relief sought can be given by any court (Art. rv, § 23), 
quere. Munford v. Pearce, 452. 

12. Private statutes relieving married women of disabilities of coverture. 

From the earliest history of legislation in Alabama, it was a com- 

mon practice to relieve particular married women by name, by 

special, private statute, of the disabilities of coverture, either gen- 
erally, or to a limited extent; such enactments resting on the pre- 
rogative rather than the legislative power of the General Assembly 

—that is, its power as parens patrix over the person or property of 

citizens resting under legal disabilities: and these statutes have 

always been construed, like the general ‘‘ married’ women’s laws,”’ 
to modify or remove the disabilities of coverture only to the ex- 

tent declared or expressed in them. Ashford v. Watkins, 156. 

13. Homestead exemption; by what law determined; extent and value in 
1860.—The right to a homestead exemption, and its quantity and 
extent, as against creditors, are to be determined by the law which 
was of force when their debts were created; and where the debt 
was created in 1860, the value of the homestead then allowed be- 
ing $500, a homestead can net be claimed under the law of 1867, 
which allowed $1,700. Peevey v. Cabaniss, 253. 

14. Same; allotment by commissioners; notice to creditor.—An allotment 
of a homestead by commissioners under the act of 1867 (Rev. Code, 
§ 2884), allowing a retroactive operation to the law as against an 
execution creditor whose debt was contracted in 1860, is not bind- 
ing on the creditor, when no notice of the proceeding was given to 
him, and he is not estopped from afterwards assailing its validity. 
Tb. 253. 

Equitable attachment by surety, against fraudulent grantee; interven- 
tion by creditor.—When an equitable attachment is sued out by a 
surety, seeking to reach and subject lands alleged to have been 
fraudulently conveyed by the principal debtor (Code, § 3864), the 
creditor may intervene, if the surety has not paid the debt (Sess. 
Acts 1880-81, p. 33), and he may prosecute the suit to a decree in his 
own favor, on the death of the surety, and the refusal or neglect of 
his personal representative to revive and prosecute it. This stat- 
ute is a valid exercise of legislative power. relating exclusively to 
the remedy; and the provision which makes it applicable to pend- 
ing suits, “in which the complainant has died, not having paid the 
debt, and his personal representative has neglected or refused to re- 
vive the same,’’ is not violative of any constitutional principle. 
Tb. 253. 


CONTESTED ELECTION. See Corporation, 17-21. 
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CONTRACT. 


1. Construction of conditional note; implied stipulations where contract 
is in writing.—As to the construction of the conditional note, on 
which this suit was founded, and which was given in consideration 
of the payee’s interest in a contract with the United States for 
carrying the mail on a specified route, and made subject to two ex- 
press conditions, the court adheres to the principles announced on 
the former appeal (63 Ala. 304-7), and holds that these express 
conditions can not be extended by implication. Dowling vr. Black- 
man, 308. 

Breach of contract of employment; what will defeat or reduce recovery. 
When action is brought to recover wages under a special contract 
of employment, plaintiff having been dismissed, without fault, be- 
fore the expiration of the term,.the defendant may defeat a recov- 
ery by showing that plaintiff, after his dismissal, engaged in other 
business, thereby negativing the fact that he kept himself in readi- 
iness to perform the contract on his part; or he may reduce the 
amount of the recovery, by showing that plaintiff had obtained af- 
ter his dismissal, or might by reasonable diligence have obtained, 
other employment of the same general nature; but the other em- 
ployment must have been of the same general nature, and the onus 
of proving it is on the defendant. Holloway vr. Talbot, 389. 

3. Acceptance of part, m sasisfaction of whole demand; infancy. The 
acceptance of part of a debt or demand is not an extinguishment 
of it, nor a waiver of the right to insist on full payment; and an 
agreement to accept it in full satisfaction is without consideration, 
and not binding on an infant. Jb. 389. 

4. Iliegal contract; when recovery will not be defeated by.—When the 
party complaining can establish his cause of action, without prov- 
ing or relying on an illegal agreement in any way connected with 
it, he can not be defeated by a plea setting up the illegality of the 
agreement. Johnston & Seats v. Smith’s Adm’r, 108. 

5. General rules for construction of contracts.—In the construction of a 
contract, the whole instrument should be considered in determin- 
ing the meaning of any or all of its parts; the contract should be 
supported, rather than defeated; all parts should be so construed, 
if possible, as to give effect and validity to each; and all instru- 
ments should be cons'rued contra proferentem—that is, against him 
who gives, or undertakes, or enters into an obligation. Comer v. 
Bankhead, 136. 

6. Conduct of parties under contract.—The conduct of parties under a 
contract, constituting a practical construction of it given by both 
parties, is frequently a very important element in the interpreta- 
tion of contracts which appear ambiguous. Jb. 136. 

Contract with warden of penitentiary, for hire of convicts ; warden’s 
discretion as to delivery.—Under the contract between J. G. Bass, 
the late warden of the penitentiary, and J. W. Comer, by which 
the former hired to the latter one hundred of the convicts in the 
penitentiary, more or less, whom the hirer agreed to receive, ‘‘ as 
may be directed by the said B., at the various jails, or at the walls 
of the penitentiary, free of charge to the State ;’’ and by which it 
was provided that, in the event of C.’s failure to perform any of’ 
the duties imposed on him by the contract, ‘‘ said contract may be 
terminated or annulled at any time, at the option of said B., or his 
successors in office, after giving due and fair notice, in writing, 
that the matter complained of has not been remedied ;’’ the pro- 
visions which further declare that ‘‘ said convicts are to be deliv- 
ered, from time to time, during the existence of this contract, at 
the sole option of the said B., or his successors in office,”’ and that, 
‘‘if the said B., or his successors in office, should make demand 
upon said C., by writing or verbal order, for any convict or con- 


to 
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victs in his custody, the said C. will at once deliver such convicts 
to the said B., or his successor in office,’’ can not be construed as 
giving the warden a right, at his option and election, to refuse to 
deliver any convicts under the contract, and thereby avoid it; but 
were intended to reserve to him a sound discretion as to the de- 
livery of particular convicts to C., or to other contractors, having 
in view the different kinds of business in which they were en- 
gaged, the capacity of the several convicts for any special labor, 
their character as desperate men or the reverse, and other like con- 
siderations ; and also tosecure the re-delivery of convicts, in cases 
of pardon, reversal of judgment, &. Jb. 136. 

S. Same: hirer’s right to enforce delive ry.—Under the contract thus 
construed, this discretionary power being reserved to the warden, 
the hirer could not demand, as of right, that any particular or 
specified convicts should be delivered to him; and the most the 
court could do, under the contract, on the application of the hirer, 

‘would be to compel the warden to exercise his discretion under 
the rules above suggested.”’ Th. 136. 

9. Same; term of hiring.—The warden has statutory power to con- 
tract, with the approval of the governor, for the hiring of the con- 
victs for aterm not longer than five years (Code, § 4536); but, 
under the contract in this case, which was ‘‘ to take effect on the 
first day of January, 1881, and to terminate on the first day of 
January, I882,"’ the further provision declaring that it ‘‘ may be 
continued from year to vear, from date the same takes effect, dur- 
ing a period of five years, provided said C. complies fully with its 
requirements,”’ while reserving the privilege of renewal to the 
hirer, or making it optional with him, does not reserve to the war- 
den a corresponding privilege; consequently, while the contract is 
valid for the vear 1881, it is not binding as to any subsequent year. 
Th. 136, 


See, also, CHAMPERTY; VENDOR AND PURCHASER. 
CONTRIBUTION. See Sureties. 
CORPORATIONS. 


l. Private corporation > organization under gene ral law.—The statutory 
provisions relating to the organization of private corporations, 
which require that the declaration or articles of incorporation 
should be filed in the office of the secretary of State, and that the 
signatures of the subscribers should he_ acknowledged before an 
otticer authorized to take the acknowledgment of deeds (Rey. Code, 
§ 1756), were imposed by the State in pursuance of its own policy, 
and especially for the benefit and protection of coniann dealt 
with the corporation; and being conditions imposed by the State, 
they might be waived by the State, in the case of any particular 
corporation, by a statute expressly approving and ratifying its or- 
ganization without a compliance with them. Central Agr. & Mech. 
Asso. v. Gold Life Ins. Co., 120. 

2. Organization and charter of Central Agricultural and Mechanical 
Association, under general and special laws ; curative statutes, and 
statutes creating corporations.—The defects in the organization of 
the Central Agricultural and Mechanical Association, under the 
general law then of force, were supplied and cured by the special 
statute, approved March Ist, 1871 (Sess. Acts 1870-71, pa. 243), 
approving and ratifying its organization, and amending its charter. 
This statute was a valid exercise of legislative power, and was not 
violative of the constitutional provision, then of force, which pro- 
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10. 


hibited the creation of corporations, other than municipal, by spe- 
cial act. Jb. 120. 

E’stoppe / hy contract with corpo ation. —Whena person contracts with 
an association which has the reputation of a legal corporation, and 
ade facto existence as a corporation, in the actual exercise of corpo- 
rate powers and franchises, he is thereby estopped from denying 
its corporate existence, or inquiring into the legality of its organi- 
zation, for the purpose of defeating the contract, or avoiding his 
liability under it. Jb. 120. 

Legal existence of corporation ; how assailed. —When an association 
of persons is found in the exercise and user of corporate franchises, 
under color of legal organizat‘on, their existence as a corpora- 
tion can not be inquired into coilaterally ; if the the State acqui- 
esces in the usurpation, individuals can not complain. Jb. 120. 

Lighility of stockholde rs for debts of corporation.—Under a provision 
contained in the constitution-of 1868, each stockholder in a private 
corporation was made liable for its debts ‘‘ to the amount of steck 
held or owned by him;”’ and while this provision was of force, 
any clause in a statute creating or amending the charter of a corpo- 
ration, which attempted to relieve the stockholders of this liability, 
would be inoperative and void. Jb. 120. 

Same.—The statute which made the stockholders of a corporation 
liable, to the extent of their stock, ‘‘ for all debts due from it at 
the time of its dissolution’? (Rev. Code, § 1760), did not contem- 
plate a dissolution only as at common law, but a practical dissolu- 
tion, which occurs whenever the corporation ‘* becomes a nominal, 
inert body, reduced to insolvency, its property and funds all gone, 
rendering legal remedies against it fruitless and unavailing.” 
Ib. 120. ® 

Transfe r of stock in insolvent corporation 2 validity as against credi- 
tors.—A transfer of stock in an insolvent corporation, which the 
corporation refuses to enter on its books, is inoperative and void 
as against the existing creditors of the corporation, when it is not 
shown to have been made in good faith, and to a solvent person. 
Th, 120, 

Same : who is entitled to prot ction against mnre gist red.—‘* Bona fidi 
creditors,’’ as against whom transfers of certificates of stock in a 
private corporation are required to be entered on the books of the 
corporation (Code, § 2043), are judgment creditors who have ac- 
quired a lien; and when the lien of an execution has attached be- 
fore notice, actual or constructive, to the creditor, the purchaser at 
the sale will be protected, although he had actual notice of a prior 
unregistered transfer. Jones & Dunn v. Latham, 164. 

Same ; averment of notice.—Ina bill filed by a person claiming under 
an unregistered transfer, against purchasers at a sale under exe- 
cution against the transferror, an averment that the defendants 
‘well knew that said R. {defendant in execution] had not owned 
a single share of the said stock for more than two vears,”’ being 
construed, on demurrer, most strongly against the pleader, is not 
sufficient to charge knowledge or notice before the lien of the exe- 
cution attached, when the bill does not show the time when the 
execution was issued, when it was received by the officer, or when 
it was levied, nor the date of the judgment. Jb. 164. 

Municipal corporation ; grant of police powers outside of corporate 
limits.—The legislature may grant to a municipal corporation the 
power to enact ordinances, for police powers merely, ©perating be- 
yond the corporate limits. Van Hook v. City of Selina, 361. 

License laws ; validity of. —The power of the State to authorize the 
license of all classes of trades and employments, can not be 
doubted ; and there is just as little doubt of its power to delegate 
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this right to ee epee, 6 either for the purpose of reve 
nue, or for that of taxation. Jb. 361 

12. License for police purposes, or for revenue.—A grant of power toa 
municipal corporation, to license for police purposes merely, must 
be exercised as a means of regulation only, and can not be used as 
a source of revenue; but a license for regulation, in such sum as 
may be reasonably necessary to promote the legitimate objects of 
the police power (which includes the protection of the lives, health, 
and property of citizens, the preservation of public morals, and 
the maintenance of the peace and good order of the community), 
in the district in which the ordinance is designed to operate, will 
be held an exercise of police power, and not of the power of taxa- 
tion. Jb. 361 

13. Amount of license, as affecting character of ordinance.—In determin- 
ing whether the ordinance is to be construed as an exercise of the 
police power, or of the power of taxation, the amount required as 
the price of a license is material; and it is material,-also, in deter- 
mining whether the ordinance is intended for regulation only, or 
is so exorbitant as to be prohibitory, and therefore ultra vires. 
I bh. 361 

14. Same.—In the case of useful trades and employments, and a fortiori 
in other cases, the amount exacted for a license, in the exercise of 
a mere police power, designed for regulation only, is not to be con- 
fined to the expense of issuing it, but a reasonable compensation 
may be charged for the additional expense of municipal super- 
vision over the particular business or vocation at the place where 
it is licensed; and the courts will not scrutinize the amount too 
narrowly, with the view of adjudging it a tay. Jb. 361 

15. Presumption in favor of municipal ordinance.—When a question is 
raised as to the reasonableness of a municipal ordinance, having 
reference to a subject-matter which is witlin the corporate juris- 
diction, it will be presumed to be reasonable, unless the contrary 
appears on the face of the law itself, or is established by proper 
evidence. Jb. 361 

16. Ordinance of city of Selma, imposing $10 license for selling goods, 
wares, and merchandise.—Under the principles above declared, the 
ordinance of the city of Selma, requiring a license of ten dollars, 
to be paid by all persons engaged in selling goods, wares and mer- 
chandise, within the limits of the territory over which jurisdiction 
is given to the corporate authorities for police purposes, is a valid 
exercise of that power. Jb. 361 

17. Municipal election ; duties of beard in counting votes and declaring 
result—whether judicial or ministerial—Under the charter of the 
city of Opelika approved March 26th, 1873 (Sess. Acts 1872-3, p. 
352), the third section of which provides that the votes cast at an 
election for mayor and aldermen “‘ shall be returned to the existing 
mayor and council, whose duty it shall be, within five days after 
the election, to count the votes, and compare the poll-lists with the 
registration lists, and reject all votes cast by persons whose names 
do not appear registered as hereinafter provided, and to declare by 
publication in a newspaper published in Opelika, and by posting : 
notices in at least four public piaces, the name of the person hay- : 
ing received the greatest number of registered votes for mayor, 
and the names of the six persons having received the greatest 
number of registered votes for aldermen ;’’ and by which it is 
further declared that the members of the board, who, ina subse- 
quent section, are called a “ board of supervisors,’’ are guilty of a j 
misdemeanor, and punishable criminally by fine and imprison- 
ment, for failing or refusing to discharge these duties ; and express 
provision is made for contesting the election by proceedings insti- 
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tuted before the judge of probate; the powers of the board, in 
counting the votes, and declaring the result, are purely ministerial, 
and in no sense judicial. Hudmon v. Slaughier, 546. 

IS. Same; powers of board of cancassers.—Where a board of canvassers, 
of supervisors, are authorized and required to count the votes cast 
at an election, compare the poll-lists with the registration lists, re- 
ject all votes cast by persons whose names do not appear regis- 
tered, and declare the result; while they must, of necessity, deter- 
mine whether the returns before them, which they are required to 
cast up, are genuine and intelligible, and substantially authenti- 
cated as required by law, they have no power to go behind the re- 
turns, to investigate charges of fraud or irregularity, nor to reject 
votes on account of such fraud or irregularity Jb. 546. 

1%. Same : mandamus to board of COMVARSE ra..—The Ww rit of mandamus 
will be awarded to a board of canvassers, at the instance of a per- 
son claiming to have been elected to a municipal office, to compel 
them to discharge the ministerial duties of counting up the votes 
and declaring the result; and they can not, in answer to the writ, 
or avoidance of it, set up irregularities in the returns, or frauds in 
the conduct of the election, however gross or monstrous in their 
character. 1h. 546. 

20. Same; power of hoard to judge of election and qualifications of their 
own members.—The power given to the mayor and aldermen, by a 
provision in the charter of the city, to judge and decide as to the 
election and qualifications of their own members, applies only to a 
contest between two or more members claiming membership by 
election to the same beard, and does not enlarge the power and 
duty, conferred by other sections of the charter, to act as supervi- 
sors of the election of their successors, in counting the votes and 
declaring the election. Jhb. 446. 

21. Same; what are * vegistration lists.’—The ‘registration lists,”’ 
with which the board are required to compare the poll-lists, re- 
jecting ‘all votes cast by persons whose names do not appear reg- 
istered,’ are the original book, in which are written the names of 
all persons registered as voters, with the prescribed oath printed 
at the top of each page, and the alphabetical copy thereof which 
the clerk is required to make, and which is ‘‘ to be placed in the 
archives of the city tor safe-keeping;"’ and the court holds, from 
an inspection of these books, that they show a substantial regis- 
tration, as required by the charter, and are sufficiently intelligible 
and in due form to enable the board to count the votes and com- 
pare the poll-lists with them. Jb. 546. 








COSTS. See CHancery, 79. 
CRIMINAL LAW. 


l. Affray; constituents of —Under an indictment for an affray, charg- 
ing that the three defendants named ‘ did fight together In a pub- 
lie place” Code, p. 993, Form No. 19), a conviction may be had 
on proof that they fought, not against each other as antagonists, 
but as common antagonists against a fourth person not indicted. 


Thompson r. The State, 26. 
2. Assault and battery; conviction of, under indictine at for affray.—An 

assault and batterv being necessarily included in an affrav, a con- 
- . . . . . . ad . ae 
i viction of the former offense may be had under an indictment 
; charging the latter. Jb. 26. 
¥ had > . : : . " . . : ; . ¥ ~ . 7 . 
: 3. Burglary; sufiiciency of (ndictment.—Inan indictment for burglary im 
a breaking and entering a house ** in which any goods, merchandise, 


43 
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or other valuable thing, is kept for use, sale, or deposit ’’ (Code, 
§ 4343), if anything else than goods or merchandise is alleged to 
have been kept, it must be alleged to be valuab'e; but an aver- 
ment that ‘* goods or merchandise were kept for use,’’ &e., is suf- 
ficient without any additional averment of value, and shows with 
sufticient certainty that the goods were there kept at the time of the 
alleged burglary. Henderson v. The State, 23. 

41. Same: declarations ¢ rplanatory of recent possession of stolen goods, 
Under an indictment for burglary, the prosecution having proved 
that a valise, part of the property stolen from the house at the 
time the offense was committed, was found in the defendant’s 
house a short time afterwards, while the defendant's evidence 
tended to show that he was in Georgia when the alleged burglary 
was committed ; he/d, that it was permissible for him to prove, by 
a Witness who was present, ‘‘ that on his return home, and so soon 
as he first discovered the valise. he asked his wife. Whose calise is 
that? and how came it herve?” Th. ; 

\. Embezzlement; what bailees ave within statute. —The statute which de- 
clares that ‘‘any private banker, commission-merchant, factor, 
broker, attorney, bailee, or other agent, who embezzles, or fraud- 
ulently converts to his own use,”” &¢., “any money, property or 
effects, deposited with him, or the proceeds of any property sold 
by him for another, must be punished as if he had stolen it’? (Code, 

384), applies only to bailments in which the parties stand to 
each other in a fiduciary relation, the bailee having the possession 
Wholly and exclusively for the benetit of the bailor: and a convie- 
tion can not be had under it against the hirer of a domestic animal 
who sells the same during the term. Watson ¢. The State, 13. 

». Craming; hn tting at cards; suplicn wey of indictment, In an indictment 
for betting at a game of cards played in a public place, or other 
game prohibited by the statute (Code, § 4209; Form 29, p. 994), it 
is not necessary to specify the thing bet, nor to state its value. 
Collins rv. The State. 19. 

7. Same.—Fractional curreney of the United States, issued by authority 
of law, having the uses and purposes of money, an averment that 
such currency was bet, being equivalent toan averment that money 
was bet, is sufficient; and the additional words, ‘tof a value and 
dlenomination to said jurors anknown,’’ may be rejected as sur- 
plusage. Jb. 79. 

o. Keeping or evhibiting gaming table ss: coustificuts of offe) se. —The 
statute which prohibits the keeping or exhibition of ‘* gaming 
tables’? (Code, § 4208), is not confined to tables on which banking 
games are played, such as faro, roulette, &e., but includes also 
tables for games of cards, such as draw poker; a person who has 
the custody or possession of the table, and authority over the use 
of it, and supervises the gaming on it, is the keeper of it; and who- 
ever has an interest in the gain or profit derived, or expected to be 
derived from its use for gaming purposes, is /nferested or concerned 
in the keeping of it, as those words are used in the statute. Wren 
v. The State, 1. 

9, Homicide hy shooting, and subse quent blows hy ditt rent persons, If 
the deceased was shot by one of the defendants, and the wound 
would certainly or probably have proved fatal, but death was 
hastened by blows subsequently inflicted by the other defendant, 
the latter can not apportion his own wrong; and if he intervened 
and struck the blows to aid and assist the former, both are equally 
guilty. Tidwell v. The State, 33. 

10. Drunkenness, as excuse or defense.—V oluntary drunkenness does not 
excuse nor palliate a criminal offense, and is only material, in 
cases of homicide, in determining the degree of the murder; hence, 
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a charge requested, asserting that, ‘‘if the defendants were so 
drunk as to be incapable of forming an intent or design to commit 
murder, they must be acquitted,’’ is properly refused. Ib. 33. 

11. Nelf-defeuse; former assault by deceased.—A tormer quarrel and dif- 
ficulty between the deceased and one of the defendants, ‘fan hour 
or more betore the killing,’’ in which the deceased drew his pistol, 
can not be considered by the jury as bearing on the question of 
self-defense, when it is shown that the parties to the quarrel were 
at once reconciled, and that the deceased, at the time of the fatal 
rencontre, did and said nothing which could have created, in the 
minds of the defendants, an apprehension of present peril to life, 
or of grievous bodily harm. Jb. 43, 

12. Lecidential or unintentional homicide.—When human life is taken by 
mistortune or misadventure, while in the performance of a lawful 
act, exercising due care, and without intention to do harm, the law 
will excuse the slaver; but all these facts must concur, and the ab- 
sence of any one will involve in guilt. 7b. 33 

is. Killing ne person, u hen wale nding to kill anothe r.—The accused is 
not entitled to an acquittal, because, while shooting at one person, 
he killed another: the degree of his guilt is the same that it would 
have been if he had killed the person at whom he shot. Jb. 33. 

14. Nithie «pete ut declarations : when admissible to show malice .—Under an 
indictment for an assault with intent to murder, the defendant’s 
declarations to the person assaulted, made ‘ about six minutes af- 
ter the difficulty,’ threatening to kill him if he did not ‘‘ keep his 
distance,”’ cursing him, and forbidding him to stop at a house in 
the neighborhood, where he wished to stop for the purpose of hav- 
ing his wounds dressed, and where the defendant had already stop- 
ped, are competent evidence tor the prosecution, being relevant to 
the question of malice and hostile feeling. Henderson ve The State ’ 
19. 

15. Prior threats; admissibility of, as showing malice.--Threats made by 
the defendant against the person assaulted, ‘‘ about two weeks be- 
fore the difficulty between then,”’ are admissible as showing malice, 
and as declaratory of his criminal intention. Jb. 29. 

16. Self-defense.—To make out a case of self-defense under an indict- 
ment for murder, ‘‘it is necessary that the difficulty should not 
have been provoked or encouraged by the defendant; that he was 
at the time so menaced, or appeared to be so menaced, as to create 
a reasonable apprehension of the loss of his life, or that he would 
suffer grievous bodily harm; and that there was no other reasona- 
ble mode of escape from such present impending peril.”’ Bain rv. 
The Ntate, 4. 

17. Larceny; what constitutes asportation.—A conviction can not be had 
for the larceny of a hog, on the testimony of a witness to this ef- 
fect: ‘‘ Witness gave the defendant the axe, and got some corn, 
and by dropping some of the corn on the ground tolled the hog to 
the distance of about twenty vards; that defendant then struck the 
hog with the axe, and the hog squealed, whereupon witness and 
defendant immediately ran away, leaving the hog where it was.’’ 
These facts, without more, do not show an asportarit. Edmonds vr. 
The State, 8. 

18. Recent possession of stolen property, and declaratious explanatory 
thereof.—The possession of stolen goods, or other fruits of crime, 
after the commission of the offense, is prima facie guilty posses- 
sion; yet, if the accused, when first found in the possession of such 
property, and,before he has had’ an opportunity to fabricate evi- 
dence exculpatory of himself, gives a reasonable and probable ac- 
count of the manner in which he acquired the possession, such ey- 
idence should always be allowed to go to the jury, as tending to 
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rebut the presumption of guilt which might otherwise arise. ‘This 
principle has not always been observed in the past decisions of 
this court—notably in the case of Taylor +. The State, 42 Ala. 529; 
and, perhaps, in Maynard r. The State, 46 Ala. 85."’ Henderson r. 
The State . Sas 

19. Re tailing spirituous liquors without license: sale by phuyscian, or for 
medical purposes.—The statute which prohibits the sale of spiritu- 
ous liquors without a revenue license (Code, § 4204; Sess. Acts 
1878-9, p. 71), contains no exception of a sale for medicinal pur- 
poses by the family physician of the purchaser, who knew that 
the purchaser’s wife Was in delicate health ; and if the statute con- 
tained such an exception, proof that the purchaser procured the 
liquor ‘‘ for the purpose of making camphor, and that it was used 
in his family,’’ the seller being his family physician, and knowing 
that his wife was in delicate health, would not bring the case with- 
in the exception, it not being shown that the seller had prescribed 
the liquor for camphor, or knew the purpose for which it was in- 
tended, nor that it was in fact so used. Thomason v. The State, 20. 

20. Organization of grand jury.—The act approved February 13th, 1879, 
regulating the drawing of grand and petit jurors in certain coun- 
ties therein named (Sess. Acts 1878-9, p. 204), by which the num- 
ber of grand jurors was reduced from eighteen to fifteen, was not 
intended to be retroactive. Where the grand jurors were drawn 
under the general law (Code, § 4738), prior to the passage of said 
special statute, the jury was properly organized, though subse- 
quent thereto, with eighteen members. Thompson v. The State, 26; 
Creamer v. The State, 18. 

iB Right to copy of indictment and list of jury.—Where a person, indict- 
ed for murder, is out on bail, and his counsel make timely appli- 
cation for a copy of the indictment and a list of the jurors sum- 
moned for his trial, one or both (Code, § 4872), sueh copy and list 
must be furnished one entire day before the day set fortrial. Bain 
vr. The State, 4. 

Variance between original indictment and COPY se rred on defi ndant. 

A material variance between the original indictment and the copy 

served on the defendant (Code, § 4872), if timely objection be made 

to it, is sufficient ground for postponing the trial; but it is not 
available, on the trial, as an objection to the reading of the indict- 

ment to the jury. Tidwell rv. The State, 32. 

23. Plea of misnomer.—A plea in abatement, on account of a misnomer 
of the defendant, must not only set out his true name, but must 
negative the fact that he was known or called by the name stated 
in the indictment. Wren vr. The State, 7. 

24. Waiver of trial by jury; revision of judqment on facts.—When a crim- 
inal prosecution for a misdemeanor, commenced by indictment in 
the Circuit Court, is regularly transferred to the County Court for 

trial, the failure of the defendant to demand a trial by jury is a 
waiver of the right to it; and the trial being had before the judge 
without the intervention of a jury, he has power to draw inieren- 
ces of fact from the evidence, as a jury would have; and this court 
will not reverse his judgment on the facts, unless there is a mani- 
fest want of evidence to support it. J. 7. 

25. Same.—In a prosecution for a misdemeanor, 2 trial by jury being 
waived, and the case submitted to the court for decision, the judg- 
ment on the faets, though excepted to, is not revisable ; nor would 
this court reverse such judgment, unless under circumstances 
which would authorize the court below to set aside a verdict of 
guilty on the same evidence. Summers rv. The State, 16, 

26. Proof of venue.—Proof of the venue as laid, in a criminal case, is es- 
sential to the jurisdiction of the court, and forms a material ele- 
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ment of the rights secured by law to the accused; and if it is not 

proved, a verdict of acquittal necessarily follows. Tidwell v. The 

State, 23, 

‘harge on sufficiency of evidence.—In a criminal case, the test of the 

sufficiency of the evidence is, whether it produces in the minds of 

the jury a moral conviction, to the exclusion of a reasonable doubt ; 
and a charge requested which requires the exclusion of a ‘‘ proba- 
ble possibility,”’ instead of a reasonable doubt, is calculated to 

confuse and mislead the jury, and is properly refused. Jb. 33. 

‘ompetency of co-defendants as witnesses for each other.—When two 

persons are jointly indicted, neither is a competent witness for or 

against the other, unless there has been an order of severance, a 

nolle prosequi, ov a verdict of acquittal entered in favor of the one 

offered as a witness; and one who has pleaded guilty, but against 

Whom no judgment has been rendered, is not, within this rule, com- 

petent to testify for the other. /Zenderson vr. The State, 23. 

20. When appeal lies. —An appeal can not be taken in a criminal case, 
When the record does not show that judgment was rendered on the 
verdict. Thomason vo The State, 20, 

30. Criminal jurisdiction of County Court: appeal from justice's judg- 
ment.—The act approved February 23d, 1881, conferring additional 
jurisdiction upon the County Court of Wilcox, and regulating the 
proceedings in that court (Sess. Acts 1880-81, p- 295), takes away 
from the Cirenit Court all jurisdiction to try misdemeanors in that 
county, and confers it on said County Court; and this includes the 
power to entertain appeals from a judgment of conviction rendered 
by a justice of the peace ina criminal prosecution. Blankenskire rv. 
The State, 10, 

S31. Affidarst for warrant of arrest; before whom made.—Neither the gen- 
eral statute regulating criminal prosecutions in the County Court 
Code, § 4702), nor the statute increasing the criminal jurisdiction 
of that court in’ Madison county (Sess. Acts 1876-7, p. 149), con- 
fers on the clerk of that court the power to administer an affidavit, 
on Which a warrant of arres! may issue. Loyd vr. The State, 32. 

32. Same; amendment of.—tn a criminal prosecution before a justice of 
the peace, an affidavit and warrant charging that the defendant 
“killed a hog, the property of A. B., worth about ten dollars, 
against the peace,’ &&., do not charge any criminal offense what- 
ever; but no objection to the sufticiency of the affidavit or warrant 
being raised before the justice, and the case being carried by ap- 
peal into the Circuit or County Court, where the trial is to be had 
de novo Code, § 4701), a complaint may be there filed, charging 
that the defendant, ‘* within twelve months before the commence- 
ment of this prosecution, did unlawfully or wantonly kill, disable, or 
destre Vv one how, the property aA... Blankenshire v. The State, 
10, 
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DAMAGES. 


1. For suing out attachment; loss of eredit, and C.penses of defe nding 
suit.—Injury to the credit of the defendant in attachment may re- 
sult from the wrongtul or vexatious suing out of the writ, although 
there was no levy, and may be recovered, as special damages, in 
an action on the bond; but, unless there was a levy, the defendant 
could not be driven into the trouble and expense of defending the 
suit; and he can not subject the plaintiff to a liability for damages 
on account of such trouble and expense, when caused by his vol- 
untary appearance without a levy. Flournoy & Epping v. Lyon 
& C'0., 3808, 


2. Same; attorney’s fees.—Reasonable and necessary counsel fees, in- 
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curred in defense of the attachment suit, are recoverable as actual 
damages in an action on the bond, whether the attachment was 
merely wrongful, or wrongful and malicious ; but counsel fees in- 
curred in detense of a garnishee, although that defense was suc- 
cessful, and a judgment against the defendant in attachment was 
thereby defeated, are not recoverable in such action. Jb. 30s. 


> . » 
Breach of coutract of ¢ mployine wes a hat will defeat or reduce recores “. 


When action is brought to recover wages under a special contract 
of employment, plaintiff having been dismissed, without fault, be- 
fore the expiration of the term, the defendant may defeat a recoy- 
ery by showing that plaintiff, after his dismissal, engaged in other 
business, thereby negativing the fact that he kept himself in readi- 
ness to perform the contract on his part; or he may reduce the 
amount of the recovery, by showing that plaintiff had obtained atf- 
ter his dismissal, or might by reasonable diligence have obtained, 
other employment of the same general nature; but the other em- 
ployment must have been of the same general nature, and the ons 
of proving it is on the defendant. Holloway ve. Talbot, 389. 


DEDICATION. 


2 


» 


ad 
o. 


4. 


OF highway - hou made » oF proved, A le dlication ol lana to public 


use as a highway is not required to be in writing, but may be made 
by any aet, or declaration of the owner, manifesting an intention to 
devote the property to such public use, and it is not complete until 
accepted by the publie; but, while the act of dedication, especial- 


- ly if single, must be clear and unequivocal, acceptance may be 


shown by long public use, or by acts of corporate or other public 
officers, recognizing and adopting the highway as such. Steele vr. 
Sullivan, JSS&Y, 


OF private wag, or street ov alk u in ciluo fom \ private right ot 


way can not be created by dedication, but a street or alley in an 
incorporated city or town may be so established, when accepted 
by the mayor and aldermen, or other corporate authorities ; and 
such acceptance may be manifested, among other methods, by 
long and uninterrupted use by the,public without objection, by the 
expenditure of corporate money or labor in repairs, and by the re- 
cognition of the street or alley in official maps prepared under the 
authority or direction of the corporate authorities. 7. 589. 

Presumption of dedication from mere user.—The dedication of a high- 
way, or of a street or alley in an incorporated city or town, will 
not be presumed from mere user, unaccompanied by some clear 
and unequivocal act showing the owner's intention, for any period 
short of twenty vears; and a user for twenty vears even will not 
raise such prescription, when it appears that the right was always 
contested. Jh. 589. 

Re citals in deeds, ax affecting dedication.—When streets or alleys are 
laid out by the owner of land, and lots sold with reference to them, 
and purchases made on the faith of the act, a dedication may be 
inferred, though the intention of the owner is always open to ex- 
planation; but the mere fact that, in conveying an adjoining lot or 
tract of land, he describes it as being bounded by a road on one 
side, does not prove a dedication of the road to the public; and re- 
citals in recorded deeds conveying lands or lots adjacent to a street 
or alley, which repel the idea of a dedication, tend strongly to re- 
but ‘he presumption arising from mere user. /}. 589. 
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Proof of deed.—To render a deed selt-proving, under our statutory 
provisions (Code, $9 2154, 2158, 2145-6), it must not only be ac- 
knowledged or proved according to law, but must be recorded in 
the proper county within twelve months from its date; when not 
so recorded, its execution must be proved by one or more of the 
subscribing witnesses, if any, unless a sufficient excuse for their 
absence is shown; and if there are no attesting witnesses, its exe- 
cution may be proved by any competent person who can testify to 
the fact, or to the handwriting of the grantor. Coker v. Ferguson’ s 
Adm’r, 284. 

Admission implied trom signing deed asx witness, The mere fact ot 
signing a deed as an attesting witness does not, of itself, operate 
as an admission that the witness does not assert an adverse claim 
to the land conveved, since he is not required or presumed to know 
the contents of the instrument when he attests it; but, if it be 
shown that he did in fact know its contents, the jury may consider 
itas such admission. Jhb, 284. 

Conrenanee of lands subject lo mortgage or tinenmbrance.—Where a 
conveyance of lands, subject to a mortgage or other incumbrance, 
contains a stipulation that the grantee is to satisfy and discharge 
the mortgage or incumbrance, he is as much bound by the stipula- 
tion as if he had signed the deed, and can asssert no claim on the 
land to the prejudice of the mortgagee, or the holder of the incum- 
brance; and the tact that the purchaser is a married woman does 
not affect the application of this principle. Lewis vr. Building & 

Proof of cousideration.—In an action founded on a written instrument, 
Which recites a particular indebtedness as its consideration, the 
true consideration may be proved to be a different indebtedness, 
Which does not change the legal effect of theinstrument. Darés ¢. 
Snider, 315, 

Fraud in procuring execution.—lf a party’s signature to a deed, he 
being illiterate and unable to read or write, is procured by fraudu- 
lent representations or practices on the part of the payee or grantee, 
the instrument thus signed being materially different from that 
which he intended to sign, and which he thought he was signing, 
this is fraud in the execution, and is available at law to defeat an 
action founded on the instrument. Foster v. Johnson, 249; Davis 
tr. Snider, 315. 

Alienation of homestead.—It is no objection to the validity of a con- 
veyance of land, executed by husband and wife, that it is not 
properly authenticated as an alienation of the homestead (Code, § 
2822), when it does not appear that the land was at the time oceu- 
pied by them as a homestead. Hudson vr. Kelly, 393. 

Same, under coustitutional provisions s ol rtificate of wife 3 signature 
aud assent.—Under the provisions of the constitution of 1868, as 
under the present, an alienation of his homestead by a married 
man, ‘‘ without the voluntary signature and assent of his wife,” 
was void and inoperative—would not support ejectment against 
the husband, nor operate against a subsequent conveyance by the 
husband and wife; but, prior to the enactment of the statue ap- 
proved April 23, 1873, no form being prescribed by which the vol- 
untary signature and assent of the wife should be manifested, it 
was held sufficient for her to join with her husband in the execu- 
tion of the conveyance, and to acknowledge it in the form pre- 
scribed by law for other conveyances by husband and wife. Scott 





ih Simone, 392 


Same, under act of April 23, 1873.—By the statute approved April 
23, 1873 (Sess. Acts 1872-3, p. 65), it was provided, that her vol- 
untary signature and assent *‘ must be shown by the examination 
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of the wife, separate and apart from her husband, touching the 
same,’’ before some one of certain designated ofticers; and the 
officer was required to certify in writing, ‘indorsed on the convey- 
ance, that she was known to him, or was made known to him, to 
be the wife of the grantor; and that she was examined by him, 
separate and apart from her husband, touching her signature to 
the conveyance; and that she acknowledged, on such examina- 
tion, that she signed the conveyance ‘‘of her own free will and 
accord, and without fear, constraint, or persuasion of her hus- 
band.’’ The form thus prescribed ‘‘ must be regarded as a nega- 
tive upon all other modes of alienation,’’ and must be strictly pur- 
sued, though a literal compliance may not be necessary. [b. 3.52. 
Same.—The word roluntar ily, when used alone i in a certificate of 
aknowledgment, is not the equivale nt of ‘* her own free will and 
accord, and without fe ar, constraint, or jy rsuasion of he r husband: 
and a certificate using that word, without more, is not a substantial 
compliance with the statute. Jb. 352. 


DEVISE.—See LeGacy anp Devise. 


DOWER. 


I 


Widow's right to dower: proof of hushand’s siezin durin yg coverture, 
Under a bill by the widow to obtain an assi: gninent of dower in 
lands of which the husband is alleged to have been seized and 
possessed during coverture, if the seizin of the husband is denied, 
it must be affirmatively proved by the demandant; and although 
strict proof is not required, where the defendant is in possession 
under the husband, or claims under him through mesne convey- 
ances, vet it is not sufficient to prove a purchase by the husband 
at administrator’s sale, without proof of title in the decedent, and 
possession under the purchase, or that the defendant held under 
the husband, mediately or immediately. Steele ¢. Brown, 225. 


Allotment of dower by metes and hounds: rents and profits. —When 


dower is allotted to the widow by metes and bounds, rents and 
profits should be awarded from the filing-of the bill, and not from 
the death of the husband; nor should the allotment be made by 
metes and bounds, when the lands were sold under execution 
against the husband, and valuable improvements have since heen 
erected on them. Jhb. 235, 

Release or assigument of dower; set-off—An inchoate or contingent 
right of dower may be released by the wife, or may be conveyed by 
her jointly with her husband, but can not be asssigned or conveyed 
to a stranger; nor is it available as a set-off (Code, § 2991), since 
its value can not be precisely measured by a pecuniary standard. 
Johnston & Seats v. Smith’s Adm’r , 108, 


Rent of lands after dower assigned.—lf the administrator rents out 


the lands of the estate, after the widow has taken possession of the 
lands allotted to her as dower, the rents received by him belong only 
to the distributees or heirs, and should be accounted for in the set- 
ment between them and the administrator, excluding the widow 
from any participation in them. Munden rv. Bailey, 62. 


Mortgage ‘by husband, in fraud of wife's rights of dower and homestead. 


A mortgage of his lands by the husband, executed in contempla- 
tion of marriage, and without the knowledge of his intended wife, 
for the purpose of preventing her rights of dower and homestead, 
as secured by constitutional and statutory provisions, from attach- 
ing to the lands, is a fraud on the rights acquired by the wife on 
marriage ; and though the debt secured by it was a present loan of 
money, it will be regarded as a voluntary conveyance, when it ap- 
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pears that the mortgagee had knowledge of the intended fraudulent 
purpose of the husband, and actively participated in carrying it 
into effect. Kelly v. MeGrath, 5. 

6. Reformation of mortgage in equity; when takes effect, as against 
widow, not party to suit.—When a conveyance or contract is re- 
formed in equity, on the ground of mistake, the reformation relates 
back, for many purposes, as between the immediate parties, and 
takes effect as of the day the writing was first executed; but, as 
against the widow of the deceased mortgagor, claiming dower in 
lands which were omitted from the mortgage by mistake, a decree 
correcting the mistake and foreclosing the mortgage, she not being 
a party to the suit, and not being charged with notice of the mis- 
take, takes effect only from the day on which it is rendered. If 
such decree were allowed to relate back, her right of dower might 
be barred before she knew that the land had been aliened.  Chap- 
man v. Fields, §03. 


ELECTION. 


l. By heirs aud distributees; as to void sale of lands under probate de- 
cree, Moore e. Randolph's Adm’r, 575. 


ELECTION, CONTEST OF.—See Corporations, 17-21. 
EMBEZZLEMENT.—See Crivixnart Law, 5. 
ERROR AND APPEAL. 


1. When appeal lies: judgment hy coupe ssion.—The statute which de- 
clares that a judgment by confession is a release of errors (Code, 
§ 3945), applies to judgments rendered by a justice of the peace, 
and precludes an appeal: if such judgment was procured by fraud, 
or rendered by mistake, relief against it can only be obtained ina 
court of equity. Murphree vr. Whitley, 554. 

2. When appeal lies from award.—When a pending cause is submitted 
to arbitration (Code, 4 3547), the award of the arbitrators can not 
be revised on writ of error or appeal, until it has been entered up 
as the judgment of the court, or until that court has rendered judg- 
ment setting aside the award ; and an appeal lies fromthe judgment, 
not from the award. Collins «. L. & N. Railroad Co., 5383. 

3. Wi hen appeal lies trom decree in chanee ry.—A tinal decree in a chan- 
cery cause, such as will support an appeal, is not necessarily the 
last decree rendered, by which all proceedings in the cause are ter- 
minated, and nothing is left open tor the future judgment or action 
of the court; but it is a decree which determines the substantial 
merits of the controversy, all the equities of the case, though there 
may remain a reference to be had, or the adjustment of some inci- 
dental or dependent matter. Walker vr. Crawford, 507. 

4. Same.—Under a bill filed to subject land to the payment of the pur- 
chase-money, against the original purchaser, who makes no defense, 
and a sub-purchaser in possession, who pleads payment and ad- 
verse possession under claim of title; a decree rendered on a sub- 
mission on pleadings and proof, declaring that the complainant is 
entitled to the relief praved, and has a lien on the lands tor the un- 
paid purchase-money, and ordering a reference to the register to as- 
certain and report the amount still due and unpaid, is not a final 
decree, such as will support an appeal, but is the proper interlocu- 
tory decree best adapted to such a case. The final decree is that 
which confirms the report of the register, ascertaining the amount 
of unpaid purchase-money, and orders a sale of the lands for its sat- 
istaction. Jb. 567. 
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5. When app al lies in erviminal case.—An appeal can not be taken in a 
criminal case, when the record does not show that judgment was 
rendered on the verdict. Thomason v. The State, 20. 

6. Revision of disputed question of fact.—The former decisions of this 
court “Shave declared three rules, from which the court has no 
Wish to depart.’ They are: 1. When a contest of fact, properly 
triable before a jury, is by consent submitted for decision to the 
presiding judge, this court will not review his finding on the facts, 
any more than it would the finding of a jury; it is not assignable 
us erro 2. When the case is properly triable before the court, 
us in chancery causes, but is tried on testimony reduced to writing, 
Witnesses not being examined in the presence of the court, the 
finding ix presumed to be correct, and this court will not reverse 
it, unless there is a decided preponderance of evidence against the 
conclusion attained. 3. When the law authorizes a disputed ques- 

« tion to be tried by the court without a jury, and it is so tried, on 
testimony given cfra coc in the presence of the court, the finding 
will not be reversed on error or appeal, unless it is so manifestly 
against the evidence that a judge at vis/ priws would set aside the 
verdict of a jury rendered on the same evidence. Nove’s Ewecutor 
i « (larner's Adm’ r, 54-2. 

7. Revision of chancellor's decision on facts.—The chancellor's decision 
on a disputed question of tact will not be disturbed on appeal, 
‘unless there is a decided preponderance of evidence against it.”’ 
Cent. A. & M. Asso. vr. Gold Lije Tins. Co., 120. 

8. Register’s finding on facts.—In weighing the testimony adduced be- 
fore him on areference, the register is aided by the personal attend- 
ance of the witnesses during their examination before him; and 
his findings on controverted facts should not be disturbed, either 
by the chancellor or by this court, unless based on illegal evidence, 
or erroneous conclusions of law, or unless it is manifest that he 
erred in weighing the testimony. Munden rv. Bailey, 62. 

%. Re risiono pudgu wihouwel ide wer, tn criminal COR, —In al prosecution 
for a misdemeanor, a trial by jury being waived, and the case 
submitted to the court for decision, the judgment on the facts, 
though excepted to, is not revisable ; nor would this court reverse 
such judgment, unless under circumstances which would au- 
thorize the court below to set aside a verdict of guilty rendered on 
the same evidence. Summers vo The State 16; Wren ov. The 
State, J. 

10. Abstract charge , wf hen reversible error.—An abstract charge, though 
erroneous in point of law, will not work a reversal of the judgment, 
unless it appears the jury were thereby misled to the prejudice of 
the appellant. Edwards, Hudmon & Co. ¢. White & Hull, 365. 

ll. Charges asked, but not shown to be in writing. —Charges asked and 
refused will not be considered on error, unless they are shown to 
have been asked in writing (Code, § 3109). Wheless vr. Rhodes, 419. 

12. Error without mmpury in sustaining demurrer to cross-bill.—When a 
cause is heard on pleadings and proof, and no evidence is offered 
to support the allegations of the cross-bill, the sustaining of a de- 
murrer to it, even if erroneous, would be error without injury. 
(rreen v. Casey, 417 

13. Error without mpery in rulings on matters not decided.—When the 
verdict is for the defendant on a single issue, the rulings of the 
court on other issues, though erroneous, are not available on appeal 
to the plaintiff, since they could not have injured him. Foster rv. 
Johnson, 249. 

14. Remandment of cause, on reve rsal, for ame ndment of hill. —On appeal 
from a decree overruling a demurrer to a bill (Code, § 3918), this 
court, holding the demurrer well taken, and reversing the decree 
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on that account, will remand the cause, in order that the complain- 
ant may have an opportunity of amending his bill. Jones & Dunn 
r. Latham, 164. 

15. Redundant evidence.—The erroneous admission of redundant or 
superfluous evidence, to establish a fact which is not disputed, is, 
at most, error without injurv.—Dowling v. Blackman, 303. 


ESTATES OF DECEDENTS. 


1. Sal of decedent's lands, Jor payuu nt of de hts: jurisdiction of court, 
and irre gularvitie sun pro eedings.—The jurisdiction of the Probate 
Court to order a sale of an intestate’s lands, for the payment of 
debts, is statutory, special and limited, and only attaches when a 
petition is tiled containing the necessary allegations; but, when 
the jurisdiction has attached by the filing of a proper petition, any 
subsequent errors or irregularities in the proceedings, however 
numerous or glaring, are unavailing ona collateral attack, eccept 
that, When minors or persons of unsound mind are interested, the 
sale is declared void by the statute (Code, § 2458), unless proof is 
taken by deposition, as in chancery cases, showing a necessity for 
thesale. Robertson vr. Bradford, 385, 

2. Same; sufficiency of petition.—Under the former statute of force in 
1863, which authorized a sale of the lands, on the petition of the 
administrator, when it was ‘‘more beneficial for the estate to sell 
lands than slaves’? (Code of 1852. § 1755), a petition alleging that 
it ** would be more to the interest of a// the parties to sell the lands 
than the personal estate,’ not being substantially the same in 
meaning as the words of the statute, is not sufficient to authorize 
an order of sale, and an order and sale founded on it are void. 
Th. 385. 

Do. Names statutory pro ‘IOUS foi protection or prrchas rs at such sales. 
Under the late act ** for the prot tion of purchasers of lands sold 
by executors and administrators,’’ approved March Ist, 1881, it is 
provi led that in actions brought by heirs or devisees for the re- 
covery of lands sold by an executor or administrator, under a pro- 
bate decree, for the pavment of debts or for distribution, ‘‘ founded 
on defects in the records, caused by the destruction of such records 
by accident or design, or by the incompetency or negligence of the 
probate judge, or his failure to make the proper records,’’ the de- 
tendant may adduce other evidence, either parol or documentary, 
of the facts which the record ought to show to sustain the order of 
sale (Sess. Acts ISSO-S1, pp. 115-20, 63); but this statute affords 
no protection toa purchaser or sub-purchaser claiming under a 
sale made by an executor or administrator, under a probate de- 
cree, Which is void for want of jurisdiction on account of substan- 
tial defects in the petition on which it was founded. Ib. 385, 

4. Petition for serle of lands to pou debts 2 conclusiveness of decree dis- 
missing petition.—On application by an administrator to sell lands 
for the payment of debts, it being proved or admitted that there 
are no personal assets, a decree dismissing the petition on the 
merits is necessarily conclusive against the validity of the claims 
asserted as debts, and is a bar to another petition subsequently 
filed by him for the same purpose, no change in the status of the 
estate being shown. MeCalley v. Robinson's Adm’r, 482. 

5. Nal of lands under probate decree ; election bu heirs and distributees. 
When lands are sold by an executor or administrator, under an 
order of the Probate Court which is void on its face, neither he, 
nor his successor in the administration, can assert a vendor’s lien 
on the land for the unpaid purchase-money; but the heirs and 
distributees of the estate may, at their election, ratify the sale, 
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and enforce a vendor’s lien for the purchase-money. Moor 
v. Randolph’s Adu’ r, 575. 
ti. Advancements to child ; contemporaneous declarations ; taking note 
for price of property; subsequent emancipation of slaves.  Fen- 
nell v. Henry, 484. (See ADVANCEMENTS. 
Descent of real estate.—The descent of real estate in Alabama, owned 
by a person who dies, intestate, in New York, where he resided, 
is governed by the laws of Alabama. Grimball vr. Patton, 626. 


See, also, Execurors AND ADMINISTRATORS; INSOLVENT ESTATES. 
ESTOPPEL. 


lL. As between landlord and tenant.—A tenant, while holding under the 
lease, ix estopped from disputing the title of his landlord; but he 
may show that his landlord’s title has expired, or has been trans- 
ferred, not reserving the rents, or has passed to another by opera- 
tion of law; and in like manner, when the landlord has transferred 
all his title and interest to another, to whom the tenant has at- 
torned, the landlord is estopped from asserting against the tenant 
any rights under the original lease. Ofis +. MeMillan & Sons, 47. 

2. Same.—Ii a tenant enters into possession under the lease, and after- 
wards acquires an outstanding title adverse to his landlord, he can 
not assert it against his landlord, without first surrendering the 
possession ; and a fortiori, where the tenant enters under a lease 
trom an administrator in his official capacity. he is estopped 
from setting up, as against the administrator de bouis von, a subse- 
quent lease from the administrator personally under claim of per- 
sonal title, or title in opposition to the estate. Verwood rv. Kirby's 
Adm’r, 397. 

3. By contract with corporation.—When a person contracts with an 
association which has the reputation of a legal corporation, and 
ade facto existence as a corporation, in the actual exercise of corpo- 
rate powers and franchises, he is thereby estopped from denying 
its corporate existence, or inquiring into the legality of its organi- 
zation, for the purpose of defeating the contract, or avoiding his 
liabilitv under it. Central Agr. & Meech. Asso. vo Gold Life Ins. 
4 120, 

4. By former plea and judgment.—In an action brought by an adminis- 
trator de honis non, a plea of ne ungues administrator denied the 
validity of the grant of administration to plaintiff, on the ground 
that there was no vacancy in the administration at the time his 
letters were granted; to which it was specially replied, that a for- 
mer action by the administrator in chief, founded on the same 
cause of action, was defeated by a plea in abatement, which 
averred the removal of said administrator after the commence- 
ment of that suit, ‘‘after due and legal proceedings had in the 
premises,’” and that letters of administration de bonis non were 
granted to plaintiff after the rendition of the judgment in that case ; 
held, that the replication was good and _ sutticient, since the plea 
and judgment in the former action estopped the defendant from 
making that defense. Hill’s Adm’r v. Huckabee’s Adm’r, 184. 

5. Against executor, by power of attorney and deed binding him person- 
ally.—An executrix, having a life-estate in the lands devised, hav- 
ing executed a valid power of attorney, authorizing an agent to 
sell and convey the lands; and the agent having sold and conveyed 
the lands in her name, adding the word e¢xecutrir and his own 
name as agent; though neither the power of attorney nor the deed 
binds the testator’s estate, they vet bind the executrix personally, 
convey her life-estate in the lands, and estop her from maintaining 
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an action as executrix for their recovery. Phillips v. Hornsby, 414 

6. Against purchetse r from se tting up other title.—lt the purchaser enters 
under the contract, and, while thus in possession, buys in the land 
at an administrator’s sale, at a nominal price, by agreement with 
all the parties in interest, for the purpose of perfecting the title, he 
is estopped from setting up the title thus acquired against his ven- 
dor. Munford vr. Pearce, 452. 

a Against married moman, pet vhielmaliinn with husband in breach of 
trust.—Held, on the facts of this case (which see), that a married 
woman, for whose benefit her husband attempted to acquire lands 
which were charged with a trust, and who had a life-estate in the 
trust-funds thus misapplied, was estopped from setting up her in- 
terest, as against an infant whose guardian also participated in the 


breach of trust. Dunham v. Milhous, O06, See Cu ANCERY, 
As to the conclusiveness of judgments, see JUDGMENTS AND DECREEs. 
EVIDENCE. 


ADMISSIBILITY AND RELEVANCY. 


lL. Releraney of ¢ ridenece as to nnfriendliness of parks xs and witnessses. 
Since enmity is supposed to bias a witness, or party testifving as a 
Witness, proof of its existence is relevant and admissible; but it is 
rot permissible lo prove the cause of such enmity or untriendliness, 
or the details of any particular quarrel. Mauden v. Bailey, 62, 

a Proot of fraud, as probable Coles for suing out wyit: evide ce us 
malice ——* Subsequent conduct often affords evidence of the motives 
by which former conduct was influenced.’’ But, in an action on 
an attachment bond, it being shown that the attachment was sued 
out on the ground that the defendants had fraudulently disposed 
of their property, and that the validity of their assignment was 
sustained on a contest of the assignee’s answer as garnishee, the 
attempt of the defendant in the action to prove fraud in the assign- 
nent, as showing probable cause for suing out the attachment, is 
not, of itself, a fact on which a fair inference of malice in suing it 
out can be based Flow woud Bpping v. Lyon & Co., OO8, 

3. Ri lerancy of e+ idence as to time and place of mailing lettes —It bei ‘ny 
a material question, at what time a letter, sent through the mails 
from a country post-office in) Dallas county, e/a Selma to Mobile, 
Was received in the latter city, the postmaster in Selma can not be 
allowed to testify, ‘‘ that country postmasters sometimes brought 
letters, left in their offices for mailing, in person, and mailed them 
in Selma;"’ nor that, ‘at times, when there was a wash-out, or 
other interruption in the mails, it Was not an unusual thing for them 
to do so;’’ there being no evidence that the particular letter was so 
brought and mailed at Selma, such evidence is irrelevant. © Miller 
& Co. vr. Boykin, 469. 

4. Same.—The writer of the letter testifving that he mailed it at his 
country post-oftice, whence the due course of mails was ria Selma 
to Mobile, and had no recollection of having ever written to his 
correspondent at Mobile by boat, though ‘* he may have done so ;"’ 
evidence as to the course of the mails by steamboat on the Alabama 
river, betwees Portland and Mobile, is too remote from the issue, 
and is properly excluded. Jb. 469. 

Judgment against administrator in chief; admissibility against sue 
ceeding administrator.—A decree in chancery against the personal 
representative of a deceased administrator, and the surety on the 
official bond of such deceased administrator, to compel a settle- 
ment of his administration, having been paid by the surety, is ad- 
missible evidence in his favor, in a subseque nt action against the 
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administrator de bonis non to recover the money so paid, for the 
purpose of showing his liability, and also his relation to his de- 

ceased principal; although the amount was fixed by consent, un- 

der a reference to the register. Martin ¢«. Ellerbe’s Adm’ r, 328. 

Redundant evidence.—The erroneous admission of redundant or 
superfluous evidence, to establish a fact which is not disputed, is, 
at most, error without injury. Dowling vr. Blackman, 303, 


ADMISSIONS AND DECLARATIONS. 


Acts aud admissious of USsiqgne sibs qi nt to assiqniment = A defend- 
ant in attachment having transferred and assigned the attached 
property, subject to the lienof the attachment, by a valid contract, 
he can not, by any subsequent acts or admissions, bind the as- 
signee, nor impair the rights conferred by the assignment; and 
While he may consent to a personal judgment against himself in 
the attachment suit, he can not consent to a judgment which will 
bind the attached property, nor waive defects and irregularities in 
the proceedings which would defeat the attachment. Ware's Adin’r 
vr. Russ iM, Te 4. 

Admission jmplied from signing deed as witness.—The mere fact ot 
signing a deed as an attesting witness does not, of itself, operate as 
an admission that the witness does not assert an‘adverse claim to 
the land conveyed, since he is not required or presumed to know 
the contents of the instrument when he attests it; but, if it be 
shown that he did in fact know its contents, the jury may consider 


itassuchadmission. Coker rv. Ferguson's Adm’ r, 284. 
Acts and admissions of addiministrator: how far admissible against his 
successor.—There is no technical privity between an administrator 


in chief and a succeeding administrator de bonis non, and the acts 
or admissions of the former, and judgments against him, are neither 
conclusive nor admissible against the latter; vet an administrator 
de bonis now is bound and concluded by the rightful administration 
od his predecessor—by all acts done within the line of his duty and 
authority, which are not tainted with fraud; not only by all com- 
pleted acts of administration, but by all matters of evidence that 
would affect creditors, legatees and distributees. Martin vr. Ellerbe’s 
Adm’ r, 326. 

Proof of CINSecpriiive vt of note, by admissions of assignor.—In a suit in 
equity to enforce a vendor’s lien on land, the complainant claiming 
to be the assignee of the mote given for the purchase-money, and 
making the assignor a party defendant, the assignment is sufli- 
ciently proved, as against the maker of the note, by a decree pro 
conte sso against the assignor. Green vr. Case y, 417. 

To what witness or party may testify.—Declarations made attending 
acts, and explanatory of them, are facts to which a witness or a 
party may testify; but uncommunicated intentions must be deter- 
mined by the jury, and are not the subject of proof by a witness or 
party. Wheless vr. Rhodes, 419. 

Production of part of letter only, or letter without inelosure.—When 
part of a letter only is produced by a party who relies on it to es- 
tablish his claim, and the destruction or loss of the residue is not 
shown, the failure to produce it is a suspicious circumstance against 
him; and the same rule applies to the failure to produce any other 
writing, referred to in the letter as being inclosed. Nooe’s E.recu- 
tor v. Garner's Adm’ r, 443. 

Declarations accompanying advancement to child.—What a father 
says, at the time of making a gift or advancement to one of his 
children, is competent evidence of his intention in making it. 
Fennell v. He nry, 484. 
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14. Nahese qi wt declarations: when admissible to show malice .—Under an 
indictment for an assault with intent to murder, the defendant’s 
declarations to the person assaulted, made ‘about six minutes af- 
ter the difficulty,’ threatening to kill him if he did not ‘‘ keep his 
distance,’ cursing him, and forbidding him to stop at a house in 
the neighborhood, where he wished te stop for the purpose of hav- 
ing his wounds dressed, and where the defendant had already stop- 
ped, are competent evidence for the prosecution, being relevant 
to the question of malice and hostile feeling. Henderson v. The 
State, 29. 

1. P; ior threats: admissibility of, as showing malice .—Threats miuude by 
the defendant against the person assaulted, ‘about two weeks be- 
fore the difficulty between them,”’ are admissible as showing malice, 
and as declaratory of his criminal intention. J. 29. 

16. Recent posse ssion of stolen property, and declarations explanatory 
thereot.—The possession of stolen Loo is, or other fruits of crime, re- 
cently after the commission of the offense, is prima faeie guil V pos- 
session; vet, if the accused, when first found in the possession of 
such property, and before he has had an opportunity to fabricate 
evidence exculpatory ot himself, gives a reasonable and probable 
account of the manner in which he acquired the possession, such 
evidence should always be allowed to go to the jury, as tending to 
rebut the presumption of guilt which might otherwise arise. ‘‘This 
principle has not always been observed in the past decisions of this 
court—notably in the case of Taylor r. The State, 42 Ala. 529; and, 
perhaps, in Maynard v. The State, 46 Ala. 85."" Henderson vr. The 
State, 2%. 

17. Seme.—Under an indictment for burglary, the prosecution having 
proved that a valise, part of the properiv stolen from the house at 
the time the offense was committed, was found in the defendant’s 
house a short time afterwards, while the detfendant’s evidence 
tended to show that he was in Georgia when the alleged burglary 
was committed ; Weld, that it was permissible for him to prove, by 2 
witness who was present, ‘‘ that on his return home, and so soon as 
he first discovered the valise, he asked his wife, Whose ralise is 
that? and how came it here?’ ro. 23. 


BurpeN oF Proor; WEIGHT AND SUFFICIENCY. 

18. 1s to proof of cause for suing out attachment.—In an action on an 

attachment bond, the plaintiff must, by appropriate averments, 
negative the fact or facts stated in the affidavit as the ground for 
suing ott the writ; and though the averment is negative, the onus 
of proving it, by evidence either direct or circumstantial, rests on 
him. Flournoy & Epping r. Lion & C'0., 308, 

19. .1s to rescission of contract, or excuse for failure to pe rform; charge as 
to burden of proof.—When the defendant avers the rescission of 
the contract sued on, or an excuse for his failure to perform it, he 
assumes the onvs of proving such rescission or excuse, and must 
prove it to the satisfaction of the jury; and a charge which asserts 
that he ‘‘ must prove it to the satisfaction of the jury by clear and 
satisfactory testimony,’’ fairly construed, does not require a higher 
degree of proof than this. Edwards, Hudmon & Co. v. Whyte & 
Hull, 365. 

20. Sufficiency of evidence; charge as to.—In a criminal case, the test of 
the sufficiency of the evidence is, whether it produces in the mind 
of the jury a moral conviction, to the exclusion of a reasonable 
doubt; and a charge requested which requires the exclusion of a 
‘probable possibility,’’ instead of a reasonable doubt, is calculated 
to confuse and mislead the jury, and is properly refused. Tidwell 
v. The State, 33. 
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6. 


ParoL AND WRITTEN. 


Parol evidence; when admissible to apf ct writing.—The general prin- 
ciple, prevailing alike at law and in equity, is, that a contract or 
agree A nt reduced to writing, deliberately executed or accepted, 
and not bearing on its face any marks of incompleteness, is pre- 
sumed to express the entire meaning, purpose, and contract of the 
parties, and parol evidence can not be received to add to, alter or 
vary its terms ; .~ when a correction of it is sought in equity, on 
the ground that, by fraud, inadvertence, or mistake, it expresses 
either more or less than the parties intended, the mistake must be 
plainly alleged, and, if not admitted, must be established by con- 
vineing evidence. Green v. Caxe y, 417 

Proof of consideration of written tnastrument.—In an action founded 
on a written instrument, which recites a particular indebtedness 
as its consideration, the true consideration may be proved to be a 
different indebtedness, which does not change the legal effect of 
the instrument. Davis v. Saider, 315. 

Pavol evidence as to intention of partie x.—lIt may be seriously ques- 
tioned whether verbal declarations of intention, whether contem- 
poraneous or antecedent, are admissible as evidence, to affect the 
question Whether a vendor’s lien was intended to be waived or re- 
served. Walker v. Strure, 167. 

Same.—The declarations of a father, accompanying or contempora- 
neous With a gilt or advancement to one of his children, are com- 
petent evidence as to his intention in making it. Feanell rv. Hen- 
ri, iS 4. 

Parol evidence tine rplanation of note taken for prope rly give nto child. 
Where a father delivered slaves toa married daughter, taking from 
her a promissory note, bearing interest, for the estimated value, 
such note shows a debt, and not an advancement; and parol evi- 
dence can not be received, to show that the transaction was in- 
tended.as an advancement. (Stone, J., dissenting, held that, as 
the note of a married woman is not binding as a contract, the note 
could only operate as an admission, or acknowledgment, and was 
open to parol explanation, when the question of advancement re/ 
yow arose on the final settlement of the estate. Th. 484. 

In aid of defective certificate. —When a certificate of acknowledgment 
is substantially defective, its deficiencies can not be supplied by 
the parol testimony of the officer who made it, and who took 
the acknowledgment. NSeott +. Simons, 352. 

When admissible in construe tion of will.—lIn the construction of wills, 
the usual rule excludes evidence of extrinsic facts for the purpose 
of controlling or varying the terms of the will, except 4. rebut a 
resulting trust, or to explain a latent ambiguity ; and while there 
are respectable authorities which hold parol evidence admissible 
to explain patent ambiguities, the principle is indisputable, that 
when the words of the will are elear, and have a definite meaning, 
however awkwardly expressed, extrinsic evidence can not be re- 
ceived to show a different meaning, contradic tory of that imported 
by the testamentary language. Lee r. Shirers, 288. 


PRIMARY AND SECONDARY. 


Proof of county boundaries.—The boundary lines of counties, as es- 
tablished by law, are seldom marked by natural objects or artificial 
monuments, and are sometimes referred to the lines established by 
the government surveys of the public lands, or to places designated 
by names, which change or become obsolete; and no survey or 
marking of the boundaries, and record thereof, being required by 
law, it is subject to parol evidence, and, when disputed, must be 








or 
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determined by the jury; but, when the facts are admitted, the lo- 
cation of the boundary is a question of law. Tidwell v. The 

State, 33. 

29. Proof of deed.—To render a deed self-proving, under our statutory 
provisions (Code, §§ 2154, 2158, 2145-6), it must not only be ac- 
knowledged or proved according to law, but must be recorded in 
the proper county within twelve months from its date; when not 
so recorded, its execution must be proved by one or more of the 
subscribing witnesses, if any, unless a sufficient excuse for 
their absence is shown; and if there are no attesting witnesses, its 
execution may be proved by any competent person who can testify 
to the fact, or to the handwriting of the grantor. Coker v. Fergu- 
son’s Adm’r, 284. 

30. Contested probate of will; proof of grounds of contest.—When the 
probate of a will is contested, the grounds of contest are required 
to be filed in writing (Code, § 2317), and become part of the record ; 
and secondary* evidence of them can not be received, without 
proper proof of their loss or destruction, as in case of other writ- 
ings. Donegan v. Wade, 501. 

31. Same.—Such written grounds of contest being matter of record in 
the Probate Court, and properly deposited there, proof of recent 
search for them in that office is, generally, a necessary predicate 
to the introduction of secondary evidence ; and without proof of such 
search, a certificate of the probate judge, attached to a transcript 
which purports to contain ‘a full, true and perfect copy of all the 
proceedings *’ in the matter of the probate of the will, and which 
does not include any written grouygds of contest, is not sufficient 
to authorize the admission of secondary evidence thereof. Jb. 501. 


Recorps AND PusLic DocuMENTs. 


32. Official records and documents.—A postmaster being required by 
law, and by the regulations of the general post-otlice department, 
to keep a registry of the arrival and departure of the mails, and 
to certify its correctness to the department at stated times; such 
official registry is admissible, generaily, to prove any relevant fact 
therein recited, which may arise collaterally on the trial of a cause, 
not cons ituting one of the issues to be tried; and it is immaterial 
whether the facts, as therein stated, are known to the officer hav- 
ing charge of the record, or are based on reports made by others 
in the discharge cf their official dwies. Miller & Co. v. Boykin, 
469. 

33. Same.—In such ease, the officer can not be permitted to read from 
memoranda taken from the official record, but must produce the 
original recor, or a sworn or certified copy; and the better prac- 
tice is to require a sworn copy, in the absence of the original. Jb. 
469. 

34. Conclusiveness of oticial acts of public officers, when collaterally as- 
sailed.—Tie rezularity of the official acts of the post-oflice depart- 
ment of the United S ates government, in reducing the compensa- 
tion on a particular mail route and afterwards restoring it, can not 
be collaterally assailed for fraud, in an action between third per- 
sons; as, Where the action is founded on a written promise to pay 
a specified sum of money in consideration of the payee’s interest 
in the contract for carrying the mail on that ronte, subject to the 
express condition that the compensation is not reduced during the 
term of the contract. Dowling v. Blickman, 308. 


See, also, JUDGMENTS AND DECREES; WITNESSES. 
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Defects in legal process ; when not available to officer for failure to ex- 
ecute.-—When an execution, or rendition’ exponas, is issued by 
competent authority, and is regular on its face, a sheriff or con- 
stable, into whose hands it may come to be executed, “is jus- 
tified in the execution of the same, whatever may be the defect in 
the proceedings on which it was issued’’ (Code, § 3041); conse- 
quently, he can not set up such defects in excuse for his failure to 
execute the process. Martin v. Hall, 421. 

Levy and sale of partnership goods, under execution against one part- 
ner.—An execution against the property of one partner individu- 
ally may be levied on his interest in the partnership goods; but 
the purchaser at the sale, under such levy, would acquire only the 
individual interest of the partner, subject to all the liens, incum- 
brances and charges, which rested on it in favor of the partner- 
ship, its creditors, or the other partners. Daniel vr. Owens & Co., 
97’. 

Same ; remedy for excessive lery.—li the sheriff, having an execution 
against one partner individually, should levy on and sell the en- 
tire interest in partnership goods, this would be a conversion, for 
which the other partner might maintain trover; and such excess- 
ive levy might constitute the sheriff a trespasser ah initio, for 
which an actiorw would lie inthe name of the partnership. Jb. 297. 

Same ; extent of IF r", and rights of purchase r.—-An execution against 
one partner individually can not be levied on any one specific ar- 
ticle belonging to the partnership, but only on the partner’s inter- 
est in the whole of the partnership assets; and the purchaser at 
the sale does not acquire the right to hold possession of the prop- 
erty purchased, as against the other members of the firm. J. 297. 

Forte ited reple vy and claim bonds : amount of judge nt and execution 
on.—Construing in pa + materia the several statutes relating to 
summary judgments and executions on forfeited replevy and claim 
bonds (Code, §§ 3215, 3290-91, 3314), the court holds, that when a 
claim is interposed by a stranger, and bond given to try the right 
to property on which an attachment has been levied, and the claim 
suit is decided against the claimant, and the bond returned for- 
feited, the execution against the obligors should be, as when simi- 
lar proceedings are had in reference to property on which an evrecu- 
tion has been levied, for the assessed value of the property, but 
not exceeding the amount of the plaintiff's judgment, together 
with the damages and costs; and that execution on a forfeited 
bond issues for the whole amount of the judgment and costs, 
without regard to the assessed value of the property, only when 
the property levied on is replevied by the defendant in execution 
or attachment. Maas d&: Block rv. Long, 237. 


EXECUTORS AND ADMINISTRATORS. 


1. 


to 


Appointment of administrator ad litem.—Under a bill for the settle- 
ment and distribution of a decedent’s estate, filed by the adminis- 
trator de bonis non, who was also the administrator of the respec- 
tive estates of several deceased distributees, the statute authorizes 
the court, or the register in vacation, to appoint an administrator 
ad litem of the estate of each deceased distributee interested ad- 
versely to the administrator (Code, § 2625); and the record in this 
case does not show that the appointments were either unnecessary 
or improvident. Clark v. Knox, 607. 

‘ompensation of such administratar.—The statute makes express 
provision for the allowance of compensation to such administrator 
ad litem (Code, § 2630), and clothes the presiding judge or chan- 


cellor with a judicial discretion as to the amount of the allowance ; 


~ 
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and while the condition and value of the estate should always be 
a controliing consideration in the determination of the allowance, 
the chancellor should not reduce the amcunt allowed by the reg- 
ister, simply on account of the insignificant value of the estate, 
unless the other evidence shows that the allowance is excessive. 
Ib. 607. 

3. Liability of administrator for interest.—The rule in courts of equity, 
as to the liability of an executor or administrator for interest, is 
materially modified ly the statute (Code, § 2520), which has been 
construed to make him prima facie liabke for interest, unless he 
makes the prescribed affidavit; but, when he delays making a 
settlement and distribution beyond the period allowed him by law 
for ascertaining the condition of the estate, and does not show the 
existence of any special circumstances justifying the delay, he is 
chargeable with interest on the moneys collected and so retained, 
although he makes the statutory affidavit, and itis not contro- 
verted. Ib. 607. 

4. Same.—What will constitute unreasonable delay in making a settle- 
ment, rendering the executor or administrator liable for interest, 
must depend on the facts and.cireumstances of each particular 
case; the inquiry always being, whether a prudent man, dealing 
with his own funds, would, under these circumstances, have re- 
tained the money in his hands unproductive, or would have appro- 
priated it as prima facie it was to be appropriated. Jb. 607. 

5. Liability for rents.—The statutory power of an executor or admin- 
istrator to rent out the lands of the decedent (Code, § 2446), is in- 
tended for the benefit of creditors, and involves a corresponding 
duty on his part to take the proper steps, within a reasonable 
time after ascertaining that resort must be had to the lands for the 
payment of debts, to intercept the title of the heir or devisee, and 
to terminate the possessory interest of the widow ; and for the neg- 
lect of this duty, if loss thereby ensue, he is answerable to the 
parties injured, as for the neglect of any other duty. Jb. 607. 

6. Same.—What is a reasonable time, within which the administrator 
should act in such cases, there is always great difficulty in deter- 
mining; and there is no safer rule, though it is not very definite, 
than to require him to act as a prudent man, looking to his own 
interest, would act under the same or similar circumstances. The 
case of Benagh v. Turrentine, 60 Ala. 557, was an original admin- 
istration of a solvent estate, the widow herself being the adminis- 
tratrix ; and the time there allowed would not, ordinarily, be rea- 
sonable in case of an administration de bonis non of an insolvent 
estate. Ib. 607, 

7. Liability for rents, as for devastavit—Where an executor becomes 
himself the purchaser of a portion of the lands sold by him under 
a decree of the Probate Court, and dies in possession thereof, not 
having paid the purchase-money, nor aed a final settlement of 
his accounts; and letters of administration on his estate, and on 
the testator’s estate, are granted to the same person, who there- 
upon takes possession of the land, and accounts to the executor’s 
estate for the rents; he would, ‘‘ under ordinary circumstances,’’ 
be chargeable with such rents, at. the suit of the devisees and dis- 
tributees of the testator’s estate, as fora derastavit. But, under 
the peculiar circumstances of this case, as shown by the record— 
the sale having been made during the late war, under a decree, 
which, on its face, was of questionable validity; the validity of 
judicial proceedings during the war being unsettled by the courts 
when the administrator entered on his duties; the sale not having 
been ratified by the parties in interest until after the filing of their 
bill in this case for an account and settlement; and the adminis- 
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trator having acted throughout under the advice of able and expe- 
rienced counsel—enough is not shown to charge him with bad 
faith or negligence. Moore v. Randolph’s Adm’r, 575. 

8. Diligence required of administrator.—Administrators, acting in good 
faith, are tend \o bring to the service that degree of skill and 
diligence which a man of ordinary prudence bestows on his own 
similar private affairs, but nothing more.—ZJb. 575. 

9. Same.—While an administrator is not an insurer, and is not expected 
to be infallible, diligence and fidelity are exacted of him, and he 
is liable for any loss resulting from his failure to exercise either. 
Munden v. Bailey, 63. 

10. Liability for failure to collect notes.—An administrator is chargeable 
with the amount due on a promissory note due to his intestate, 
which he failed to collect, when, by due diligence in bringing suit 
within a reasonable time, he might have collected the money ; and 
when itis shown that the debtor was, for several years, in the 
open possession of a valuable plantation and personal property 
unincumbered, largely exceeding the amount due on the notes, 
and that another creaitor collected his claims by suit during that 
time, the administrator can not relieve himself of liability for the 
failure to sue, by showing that the debtor was indebted to an 
amount greatly in excess of the value of his property, and that 
other resident creditors, prudent men, well acquainted with the 
condition of the debtor, also failed to sue, and lost their debts. 
Tb. 63. 

11. Supplies furnished to laborers, by administrator.—Where extra 
supplies are furnished by an administrator, to the laborers em- 
ployed in the cultivation of the plantation, and the amount so ad- 
vanced is collected by him at the end of the year, being retained 
out of the laborers’ share of the proceeds of the cotton crop, he is 
chargeable with the amount so collected, on settlement with the 
distributees. Jb. 63. 

12. Advancements by administrator, to or for infant distributees.—In or- 
dinary cases, an administrator can not claim a credit, on final set- 
tlement of his accounts, for moneys advanced by a third person, 
at his instance and request, to or for the infant distributees; but, 
where he has acted as guardian for them, at their request, and on 
their promise that he should be reimbursed on final settlement for 
all moneys expended for them, and they admit the request and 
promise, and declare their willingness to abide by it, he is entitled 
to such credit on settlement of his accounts in equity; and if he 
has not repaid the moneys so advanced for him, and is insolvent, 
any excess found due to him, on the statement of accounts be- 
tween him and the distributees, may be ordered to be paid to the 
person by whom the advances were made. Jb. 63. 

13. Same.—When an administrator makes advances to the infant dis- 
tributees, in excess of their distributive share of the personal 
assets, he can not have the land sold for his reimbursement; but, 
if he made such advances while acting as their guardian, at their 
instance and request, and on their promise that he should be re- 
imbursed on final settlement, and they recognize and admit the 
promise, he is en‘itled to relief in equity by virtue of the agree- 
ment; yet the liability of the distributees is several, not joint, and 
ach is chargeable only with the excess of the advances made to 
him over and above his distributive share. Jb. 63. 

_ 14. Interest, on statement of account between administrator and widow. 
The intestate’s widow having purchased most of the personal 
property at the administrator’s sale, and afterwards advanced 
money, at his request, to the distributees, which was allowed as a 
credit on her debt, and charged against the distributees by the 
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administrator; on the statement of the account between the ad- 
niinistrator and the widow, if interest is allowed or charged on 
one side, it should also be on the other. Jb. 63. 

15. Allowance of commissions on proceeds of sale of lands.—Under a 
bill to compel a settlement of an administrator’s accounts, and a 
distribution of the estate, and to enforce a vendor’s lien on lands 
sold by a preceding administrator under a probate decree; the 
lands being sold, pending the suit, and the proceeds brought into 
court for distribution, but without the aid of the administrator; he 
is not entitled, on settlement of his accounts, to commissions on 
such proceeds. Moore v. Randolph’s Adm’r, 576. 

16. Allowance of attorney’s fees.—An administrator is entitled, on settle- 
ment of his accounts, to an allowance for reasonable attorney’s 
fees incurred in an action instituted by him in his representative 
capacity, unless it affirmatively appears that he betrayed a want 
of proper prudence or diligence in bringing the action ; and neither 
his failure to recover a judgment, nor his failure to take an appeal, 
is sufficient to prove that he was guilty of negligence, or to deprive 
him of the right to compensation. Jb. 576. 

Same.—An administrator may employ counsel, when necessary to 
protect and preserve the interests of the estate, or to enable him 
to pursue the proper line of conduct in the discharge of the deli- 
cate duties with which he is sometimes intrusted; and he may, as 
a rule, pay 2 reasonable retainer to counsel, to advise and aid him 
in the trust, graduated by the value of the estate, and by the char- 
acter of the questions likely to come up for solution; but he is not 
entitled to a credit for counsel fees paid as compensation for servi- 
ces rendered in the investigation of a claim dueethe estate, and in 
the preparation made for bringing suit on it, when the suit was 
not in fact brought, the claim was lost, and he shows no good rea- 
son why he did not follow the advice of his attorney. Munden v. 
Bailey, 63. 

Same.—When an administrator claims, on settlement of his ac- 
counts, a crecit for atiorney’s fves paid for the benefit of the es- 
tate, and objection is made to the allowance of the credit, he must 
prove the services rendered, and their value, just as the attorney 
would be required to prove them in an action against the adminis- 
trator; and if the account consists of more than one item, the sev- 
eral items should be set forth and proved. Jb. 63. 

19. Same.—An executor or administrator, in good faith procuring the 
aid and advice of counsel in the performance of his duties, and pay- 
ing a reasonable compensation for the services, is entitled, on set- 
tlement of his accounts, to a credit for the sum so paid; and if he 
is himself an attorney or solicitor, and in that capacity renders 
necessary services for the estate, he is entitled to compensation for 
such services—not the usual professional charges, but a fair and 
reasonable allowance in view of all the facts of the particular case. 
Clark v. Knox, 607. 

20. Same; objection or exception to allowance by creditor.—Neither the 
register nor the chancellor can take judicial notice of the value of 
professional services as attorney, rendered by an administrator in 
proceedings before the Probate Court relating to the affairs of the 
estate; and if no objection is made before the register, and no ex- 
ception reserved to his action, in the matter of an allowance to the 
administrator for such services, the chancellor has no authority to 
reduce the allowance. Jb. 607. 

21. Same; in suit for settlement and distribution.—An administrator is 
entitled, on settlement of his accounts in equity, to an allowance 
for reasonable counsel fees for services rendered in the suit insti- 

tuted by him for a settlement and distribution, when the condition 
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of the estate, and the conflicting trusts united in his person, ren- 
dered it necessary to resort to a court of equity. Jb. 607. 

22. Same.—Held, under the facts shown by the record in this case, be- 
ing a bill filed by the heirs and distributees to compel a settlement 
of the administrator’s accounts and a distribution of the estate, 
that the administrator was properly allowed ‘‘ about one-half an 
ordinary fee for defending such suit.’’ Moore v. Randolph's Adm’r, 
576. 

23. Administrator as testatmentary trustee; contract in reference to trust 
property for benefit of his wife, in violation of trust.—An adminis- 
trator with the will annexed, having married one of the testator’s 
two daughters, and being charged by the will with the duty of in- 
vesting and preserving trust funds, the income and profits of which 
were to be paid annually to the two daughters, to the exclusion of 
all right on the part of their respective husbands, with remainders 
to their children, and to the next of kin in default of children, can 
not enter into any valid contract, by which the title to lands, mort- 
gaged to secure a debt due to the trust estate, can be purchased 
and held for the benefit of his wife, in violation of the terms of the 
trust. Dunham vr. Milhous, 596. 

24. Settlement of accounts of deceased administrator, by personal repre- 
sentative of both estates.—When an administrator has died without 
settling his accounts (Code, §§ 2537-40), and his personal repre- 
sentative becomes the administrator de bonis non of the intestate’s 
estate, which is declared insolvent, the dual and antagonistic rela- 
tions which he sustains take away the jurisdiction of the Probate 
Court to make a settlement with him of the accounts of the de- 
ceased administrator; and a settlement made by him in that court, 
being void on its face for want of jurisdiction, may be set aside at 
a subsequent term. Burthanan v. Thomason, 501. 

25. Same.—When an executor or administrator becomes also the per- 
sonal representative of a deceased distributee of the estate, he can 
not, on account of these antagonistic relations, make a valid set- 
tlement of his accounts in the Probate Court ; and such attempted 
settlement being void, although an administrator ad /item was ap- 
pointed to represent the distributee’s estate (Rey. Code, § 1998), 
the parties interested in that estate may afterwards maintain a 
bill in equity to compel a settlement of the executor’s accounts. 
Alexander v. Alexander, 212. 

26. Settlement of executor’s accounts in Probate Court; equitable relief 
against.—** There is nothing averred in the bill in this case which 
takes it out of the operation of the rule declared in Otis vr: Dargan 
(53 Ala. 178), Waring v. Lewis (Ib. 615), Hutton v. Williams «(60 
Ala. 137), and Gamble v. Jordan (54 Ala. 482). The Probate Court * 
was not without jurisdiction to make the settlement, and the bill 
fails to show the omission of any steps necessary to put that ju- 
risdiction into exercise.’’ Alexander v. Alerander,; 357. 

27. Probate decree on final settlement of administrator's accounts; con- 
clusiveness of.—A decree rendered by the Probate Court, on the fi- 
nal settlement of an administrator’s accounts, is as valid and con- 
clusive as a decree in equity under a bill for an account, except so 
far as the statute (Cade, §§ 3837-39) authorizes a court of equity to 
correct errors of law or of fact. Hatcher v. Dillard’s Adm’rs, 348. 

28. Appointment of guardian ad litem for minor distributee.—On the fi- 
nal settlement of an administrator’s accounts, there is no necessity 
for appointing a guardian ad litem for-a minor distributee, when : 
his regular guardian is present and representing him. Jb. 343. 

29. Privity between administrator in chief and his successor; how far 
acts and admisssons of former aré conclusive on the latter.—There is 
no technical privity between an administrator in chief and a suc- 
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ceeding administrator de bonis non, and the acts or admissions of 
the former, and judgments against him, are neither conclusive nor 
admissible against the latter; yet an administrator de bonis non is 
bound and coneluded by the rightful administration of his prede- 
cessor—by all acts done within the line of his duty and authority, 
which are not tainted with fraud; not only by all completed acts 
of-administration, but bv all matters of evidence that would affect 
credito.s, legatees and distributees. Martin v. Ellerbe’s Adm’ r, 326. 

30. Judgment against administrator in chief; admissibility against sue- 
ceeding administrator.—A decree in chancery against the personal 
representative of a deceased administrator, and the surety on the 
otticial bond of such deceased administrator, to compel a settle- 
ment of his administration, having been paid by the surety, is ad- 
missible evidence in his favor, in a subsequent action against the 
administrator de bonis non to recover the money so paid, for the 
purpose of showing his liability, and also his relation to his de- 
ceased principal; although the amount was fixed by consent, un- 
der a reference to the register. Jb. 326. 

31. Administration bond; lialility of surety, on death of principal with- 
out settlement.—On the death of an administrator, not having made 
a final settlement of the trust, the liability of the surety on his offi- 
cial bond is not contingent, or conditional—dependent on a ju- 
dicial ascertainment of the state of his accounts; nor would the 
surety be bound by any judicial proceeding to compel a settle- 
ment of the accounts of his deceased prince ipal, except by a bill in 
equity to which he was made a pariy. Jb. 326. 

Domestic and fore ign administrator s.—Administration having been 
granted here on the estate of a married woman who died in New 
York, where she resided with her husband, such administrator is 
entitled to collect all the personal assets, and the rents of real es- 
tate, and holds them for the payment of debts and expenses of ad- 
ministration, and for purposes of ulterior administration ; and the 
testamentary trustee of her estate must account and settle with 
him, although her surviving husband has also taken out letters of 
administration in New York. Grimball v. Patton, 626. 


EXEMPTIONS. 


Ts 
32. 


A Ewe mption of pe rsonal prope rty, for be nefit of decedent's widow or 
child.—Under the act approved April 23d, 1873 (Sess. 1872-3, p. 
64), construing the 3d and the 13th sections together, ‘‘ personal 
property to the value of one thousand dollars,’’ belonging to a de- 
cedent’s estate, when there is no surviving widow, is only exempt 
from administration in favor of a minorchild. Henderson’s Adm’r 

Tucke - 381. 

Same; waiver of. —When there is a widow or minor child entitled to 
claim such exemption, “ no active duty is cast on the administra- 
tor, which requires him to ts ike the initiative in setting apart such 
exempt personal property,’’ though he must permit the selection to 
be made by the widow, the guardian of the child, or commissioners 
appointed by the probate judge ; andif no selection is made, or claim 
preferred, by any person authorized to make it, until after the ad- 
ministrator has obtained an order to sell the property, and has sold 
it for the purpose of administration, ‘‘ the claim of exemption must 
be regarded as waived. Jb. 381. 

3. Sale of exempt property by administrator.—A sale of property which 
is exempt from administration, by the administrator in chief, is a 
tort for which he is personally liable, but does not create any 
liability on the assets in the hands of the succeeding administrator, 
in favor of the distributees; ‘‘ unless, perhaps, it were shown that 








696 INDEX. 





EXEMPTIONS—Continued. 








he had accounted to the administrator de bonis non for such 
moneys.’’ Clarkv. Knox, 607. 

4. Homestead exemption; by what law determined; extent and value in 
1860.—The right to a homestead exemption, and its quantity and 
extent, as aginst creditors, are to be determined by the law which 
was of force when their debts were created; and where the debt 
was created in 1860, the value of the homestead then allowed be- 
ing $500, a homestead can not be claimed under the law of 1867, 
which allowed $1,700. Peevey v. Cabaniss, 253. 

5. Same; allotment by commissioners; notice to creditor.—An allotment 
of a homestead by commissioners under the act of 1867 (Rev. Code, 
§ 2884), allowing a retroactive operation to the law as against an 
execution creditor whose debt was contracted in 1860, is not bind- 
ing on the creditor, when no notice of the proceeding was given to 
him, and he is not estopped from afterwards assailing its validity. 
Ib. 253. 

6. Alienation of homestead.—It is no objection to the validity of a con- 
veyance cf land, executed by husband and wife, that it is not 
properly authenticated as an alienation of the homestead (Code, § 
2822), when it does not appear that the land was at the time oceu- 
pied hy them as a hcmestead. Hudson rv. Kelly, 393. 

7. Same, under constitutional provisions ; certificate of wife’s signature 
and assent.—Under the provisions of the constitution of 1868, as 
under the present, an alienation of his homestead by a married 
man, ‘‘ without the voluntary signature and assent of his wife,’’ 
was void and inoperative—would not support ejectment against 
the husband, nor operate against a subsequent conveyance by the 
husband and wife; but, prior to the enactment of the statue ap- 
proved April 23, 1873, no form being prescribed hy which the vol- 
untary signature and assent of the wife should be manifested, it 
was held sufficient for her to join with her husband in the execu- 
tion of the conveyance, and to acknowledge it in the form pre- 
scribed by law for other conveyances by husband and wife. Scott 
v Simons, 352. 

8. Same, under act-of April 23, 1873.—By the statute approved April 
23, 1873 (Sess. Acts 1872-3, p. 65), it was provided, that her vol- 
untary signature and assent “‘ must be shown by the ex: mination 
of the wife, separate and apart from her husband, touching the 
same,’’ before some one of certain designated officers; and the 
officer was required to certify in writing, indorsed on the convey- 
ance, that she was known to him, or was made known to him, to 
be the wife of the grantor; and that she was examined by him, 
separate and apart from her husband, touching her signature to 
the conveyance; and that she acknowledged, on such examina- 
tion, that she signed the conveyance ‘‘of her own free will and 
accord, and without fear, constraint, or persuasion of her hus- 
band.’’ The form thus prescribed ‘‘ must be regarded as a nega- 
tive upon all other modes of alienation,’’ and must be strictly pur- 
sued, though a literal compliance may not be necessary. TJ b. 352. 

9. Same.—The word voluntarily, when used alone in a certificate of 
aknowledgment, is not the equivalent of ‘‘ her own free will and 
accord, and without fear, constraint, or persuasion of her husband;’’ 
and a certificate using that word, without more, is not a substantial 
compliance with the statute, nor can its deficiencies be supplied by 
the parol testimony of the officer who made it. Jb. 352. 

10. Homestead exemption; contest of claim; when and how made.—When 
an affidavit is duly and regularly filed by a judgment debtor, 
claiming a homestead exemption in lands on which an execution 
has been levied, the plaintiff in execution, desiring to contest the 
claim, must file his affidavit of contest within ten days after notice 
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that the claim has been filed (Code, § 2834), or the right to contest 
it is waived and lost. Block v. George, 409. 


FIXTURES. 


1. Improvements erected by trespasser on land.—The maxim of the com- 
mon law, that everything affixed to lands becomes a part of the 
freehold, was always subject to exceptions; and these exceptions 
have multiplied with the increasing value and importance of per- 
sonal property, and the varied necessities and exigencies of society ; 
vet, it is generally true that, when there is a tortious entry upon 
lands, and the tortfeasor makes improvements, annexed to the soil, 
for the better use and enjoyment of the lands, such improvements 
become a part of the realty, and the owner of the lands is under 
no obligation, legal or equitable, to make compensation for them, 
or to suffer them to be dissevered and removed. Jones ~ N. O. & 
S. Railroad Co., 227. 

2. Same; measure of compensation for lands taken by railroad.—This 
principle, as to improvements erected by a trespasser, can not 
justly be applied as between the parties to this preceeding; the 
railroad company having entered on defendant’s lands, and con- 
structed its road through them, without his consent, and without a 
resort to statutory proceedings to condemn the right of way; and 
the defendant having allowed ten years to elapse without institut- 
ing proceedings to obtain compensation. Jb. 227. 


FRAUD. 


1. In procuring execution of deed or mortgage.—If the grantor’s signa- 
ture to the instrument, he being illiterate and unable to read, was 
procured by misrepresentations as to its contents, or other fraudu- 
lent means on the part of the grantee, this is fraud in the execution 
of the instrument, and is available at law to defeat an action of 
detinue, or the correspnding statutory action founded on the instru- 
ment. Foster r. Johnson, 249; Davis v. Snider, 315. 

2. Equitable reli f against ; in setting aside secret conveyance in fraud 
of marital rights. Kelly v. McGrath, 75. 


FRAUDS, STATUTE OF. 


1. How taken advantage of.—Generally, the statute of frauds must be 
set up as a defense by plea or answer; but, where the bill, seek- 
ing the specific performance of a contract for the sale of lands, 
affirmatively shows that the contract is obnoxious to the statute, 
a demurrer is the more appropriate mode of taking advantage of 
it. Phillips v. Adams, 373. 

‘ontract for sale of lands.—A contract for the sale of lands is void 
under the statute of frauds (Code, § 2121), when the only writing 
executed is a bond for title which does not show the consideration 
or price, and no part of the purchase-money is paid, though the 
purchaser is placed in possession; and a court of equity will not 
enforce such contract at the suit of the vendor, if the defense of 
the statute is interposed. Jb. 373. 





bo 





FRAUDULENT CONVEYANCES. 


1. Voluntary conveyance.—When the husband buys lands, taking the 
title in the name of his wife, but paying the purchase-money with 
his own funds, the conveyance is fraudulent and void as against 
his existing creditors. Peevey v. Cabaniss, 253. 

2. Conveyance in fraud of marital rights; equitable relief against. 
Kelly v. McGrath, 75. (See CHancery, 17-19.) 
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GAMING. See Criminat Law, 6-8. 
GARNISHMENT. 


1. Levy of attachment by service of. —The levy of an attachment by the 
service of a garnishment on a person supposed to be indebted to 
the defendant, is sutticient to sustain an action on the bond, al- 
though the garnishee is discharged on his answer denying any in- 
debtedness, and a judgment against the defendant is thereby de- 
feated.. Flournoy & Epping v. Lyon & Co., 308. 

‘onflicting liens of g trnishments and mortgagees see king fore closure. 
Moneys accruing to the railroad company from its earnings, and 
in the hands of an express company as its bailee, are subject to 
garnishment at the suit of its judgment creditors; and such gar- 
nishments being served prior to the filing of a bill by the trustees 
to foreclose the mortgage, their lien must prevail over any claim 
asserted by the trustees. Johnston & Stewart v. Riddle, 219,. 


* 
— 
~ 


GRAND JURY. See Crimixat Law, 20. 
GUARDIAN AND WARD. See Cuancery, 35. 
HOMESTEAD. See Exemptions. 

HUSBAND AND WIFE. 


1. Payment by hushand, of debts against wife’s statutory estate..—As 
trustee of the wife’s statutory estate, the husband has authority, 
and it is his duty, to pay debts and liabilities resting on it; and 
whether he applies the rents and income only, or the corpus of the 
property, to the payment of such debts, her assent and concur- 
rence are not necessary to the validity of the payment; nor does 
her dissent, however openly and frequently expressed, lessen his 
authority and duty, or invalidate the payment Gayle’s Adim’r v. 
Marshall, 522, 

Liability of wife *s statutory estate for necessaries.—A debt contracted 
by the wife, for articles of comfort and support of the household, 
suitable to the degree and condition in life of the family, and ap- 
plied to their uses, is not necessarily a charge on her statutory 
estate (Code, § 2711); it must be further shown that the goods were 
furnished under such circumstances as would create a liability 
against the husband at common law. Jb. 522. 

3. Same.—lf the goods were purchased by the wife, without the as- 
sent or knowledge of the husband, and the credit was given ex- 
clusively to the wife, her statutory estate would not be liable, 
since the husband would not be liable at common law; but his 
known insolvency, and the fact that the goods were charged on the 
merchant’s books to the wife, do not exclude the husband’s com- 
mon-law liability, nor exonerate the wife’s statutory estate, when 
the facts show, as here, that the parties clearly intended to make 
such a contract as the law declares to be a charge against the stat- 
utory estate. Jb. 522. 

4. Gift to wife, and property accruing during marriage.—At common 
law, a gift or advancement to a daughter on her marriage, not 
limited to her so'e and separate use, was a gift to the husband; 
and personal property accruing to her by operation of law during 
marriage, as her distributive share of her father’s estate, when re- 
duced to possession by her or her husband, vested absolutely in 
the husband. Evans, Fite, Porter & Co. v. Covington, 440. 

5. Earnings of wife; gift by husband to her.—At common law, the 
earnings of the wife were the property of the husband, as abso- 
lutely as the fruits of his own industry. and economy; and while 


» 
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he might give them to his wife, creating in her an equitable estate, 
such gift would not be valid as against his existing creditors ; nor can 
such gift, created by mere verbal declarations, be established in 
equity against his subsequent creditors, when it appears that the 
husband retained and used the money in his business, giving the 
wile no receipt, or written evidence of indebtedness, without ob- 
jection on her part, and without the assertion of any claim by her 
until after the lapse of fourteen or fifteen years, when the claims 
of creditors had accrued, and the husband had become embar- 
rassed with debt, if not in fact insolvent. Jb. 440. 

Husband’s rights in and to wife’s property.—At common law, mar- 
riage operated as a gift to the husband of all the wife’s personal 
property in possession, and of all her choses in action which he 
might reduce to possession during coverture; and he also became 
entitled to her personal earnings, as they accrued. Cahalan v. 
Monroe, Smaltz & Co., 271. 

Same, as apie cted by removal to this State.—The mere removal of hus? 
band and wife to this State, bringing with them money, or other 
personal property, to which the husband’s marital rights had at- 
tached by the law of their former domicile, does not change the 
status or ownership of such property, nor bring it within the prin- 
ciple laid down in the case of Castleman v. Jeffries, GO Ala. 380. 
Ib. 87 

Renunciation of marital rights by husband.—Ii the husband renounces 
his marital rights in and to the wife’s property, ‘‘ the legal effect of 
such renunciation would, at most, operate only to create in such 
property a separate estate in favor of the wife, which would partake 
of the nature of a mere gift by him to her,’? and would be an equi- 
table estate, as distinguished from a separate estate held under con- 
stitutional and statutory provisions. Jb. 277. 

Equitable. estate of wife; how charged.—A married woman may alien 
or charge her equitable estate as if she were a femme sole, and may 
mortgage it as security for her own or her husband’s debt, not 
being restrained by the instrument creating it. Jb. 277. 

Mortgage of wife *s lands, by husband and wife —A mortgage executed 
by hushand and wife, conveying lands belonging to the wile’s stat- 
utory estate, is an absolute nullity, both at law in equity. <Ash- 
ford v. Watkins, 156. 

Conveyance ar mortgage of wife’s statutory property for husband's 
debts.—A mor‘gage or absolute conveyance by husband and wile, 
of lands belonging to the wife’s statutory estate, as security for the 
husband’s debts, or in payment of his debts, is a nullity. Sdmmes v. 
Kelly, 429. 

Ante-nuptial deed conveying to wife life-estate in lands, with reversion 
to husband.—Under an ante-nuptial deed, by which the grantor 
conveys to his intended wife a life-estate in lands, with reversion 
to himself, without any words excluding his marital rights, the 
wife’s interest becomes, on her marriage, a statutory separate es- 
tate; and although the husband is entitied, as her trustee, to re- 
ceive the rents and profits without liability to account, the life-es- 
tate is not his property. Jb. 429. 

Equitable estate of wife; by what words created.—A conveyance of 
property to a married woman, ‘‘ to have and to hold as her separate 
property and estate, free from the debts and liabilities of her hus- 
band, to her and her assigns forever,’’ though these words are used 
only in the habendum clause of the deed, creates in her an equitable 
estate, as distinguished from one which is ‘statutory. Turner v. 
Kelly, 85. 

Same; how charged.—As to the equitable estate of a married woman, 
the settled doctrine of this court is, that a court of equity will re- 
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gard her as a femme sole, capable of binding it by her contracts as 
tully as if she were sui juris, unless limited and restrained, either 
expressly or by necessary implication, by ,the instrument creating 
the estate; and this without regard to the form of contract, the con- 
sideration which entered into it, or her relation to the debt as prin- 
pal or surety. Jb. 85. 


15. Same; same.—In charging her equitable estate with her contracts, 


the court does not proceed on the theory that they are valid and 
operative as appointments, but on the broader ground of her full 
capacity to contract, and her presumed intention to charge by her 
engagements the estate which she has the capacity to charge; and 
this presumption must prevail where, as here, she joined with her 
husband in executing a promissory note given for the purchase- 
money of a tract of land, although the land was conveyed to her as 
a part of her statutory estate, and a mortgage on it was given to 
secure the payment of the note. Jb. 85. 


16. Statutory provisions as to estates of married women.— With the ex- 


ception of some adjudications which have been either expressly 
overruled, or have ceased to be regarded as authoritative, the uni- 
form course of decision has been, that our statutes relate to and pro- 
vide for estates of married women which are made separate by 
operation of law—estates created by descent, gift, or in some other 
manner, without words which would have created a separate es- 
tate before our statutes on the subject; and not to estates which, 
independent of legislation, would have been separate by operation 
of the instrument or contract creating them.’’ Jb. 85. 


17. Conversion of statutory into equitable estate.—There is no provision in 


the statutes creating and regulating the separate estates of married 
women, nor is there anything in the policy of those statutes, which 
prevents the husband from renouncing and repudiating the rights 
thereby secured to him, as he might renounce his marital rights at 
common law, and consenting to a conversion of the statutory into 
an equitable estate in the wife. ‘‘ The dictum in Coleman v. Smith 
55 Ala. 377), that a statutory can not be converted into an equi- 
table estate, must not be regarded as authoritative, save so far as it 
may be applicable to contracts between husband and wife for an 
exchange of property, or by which the husband acquires, or seeks 
to acquire, an interest in the statutory estate of the wife.’’ (Stone, 
J., dissenting.) Ib. 85. 


18. Assignment of promissory note, by husband and wife.—A written as- 


signment of a promissory note payable to a married woman, signed 
by her and her husband, and attested by two witnesses, conveys 
her property in the note (Code, § 2707), but does not impose any 
personal liability on her. Walker v. Struve, 167. 


19. Private statutes relieving married women of disabilities of coverture. 


From the earliest history of legislation in Alabama, it was a com- 
mon practice to relieve particular married women by name, by 
spe*ial, private statute, of the disabilities of coverture, either gen- 
erally, or to a limited extent; such enactments resting on the pre- 
rogative rather than the legislative power of the General Assembly 
—that is, its power as parens patrie over the person or property 
of citizens resting under legal disabilities: and these statutes have 
always been construed, like the general ‘‘ married women’s laws,”’ 
to modify or remove the disabilities of coverture only to the extent 
declared or expressedin them. Ashford v. Watkins, 156. 


20. Removal of disabilities of coverture by decree of chancellor.—Under 


the statute approved February 10th, 1875, amending the former 
statute approved April 15th, 1873 (Sess. Acts, 1874-5, pp. 194-5; 
Code, § 2731), jurisdiction is conferred upon the several chancellors 
to be exercised either in term time or in vacation, ‘‘ to relieve mar’ 
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ried women of the disabilities of coverture as to their statutory and 
other separate estates, so far as to invest them with the right to 
buy, sell, hold, convey and mortgage real and personal property, 
and to sue and be sued as femmes sole;’’ but this statute does not 
confer the general prerogative power formerly exercised by the 
General Assembly, but only a special power, bounded and limited 
by the terms of the grant, and which must be exercised in its en- 
tirety ; and while proceedings under the statute, when the jurisdic- 
tion has attached, may be liberally construed, the jurisdiction can 
not be extended by construction. Jb. 156. 

Same.—A decree rendered by the chancellor, on the petition of a 
married woman, adjudging and decreeing ‘‘ that she be and is 
hereby declared to bea femme sole only so far as to invest her with 
the right to mortgage her said house and lots in order to obtain an 
addition to her stock of goods and merchandise,”’ is not authorized 
by the said statute, and is a nullity. Jb. 156. 

Statutory and equitable estates of married womcn.—The several stat- 
utory provisions in reference to the estates of married women apply 
only to estates held under the statutes, and not to equitable separate 
estates held under wills or deeds. Grimball v. Patton, 626. 

Husband’s rights in wife’s equitable estate.—Where lands are vested 
in a trustee, for the sole and separate use of a married woman, to 
the exclusion of the marital rights of her husband, he can not be- 
come tenant by the curtesy, when there is no issue of the marriage ; 
and his marital rights not having attached during the coverture, 
they can not attach after the death of the wife. Jb. 626. 

Exchange of lands belonging to statutory estates of married women; 
specific pe rformance of contract for.— yn bill filed for the specific 
execution of a contract between two married women, with the as- 
sent and concurrence of their respective husbands as parties, for an 
exchange of lands belonging to their respective statutory estates, 
possession having been delivered and taken under the contract ; the 
court declares, ‘*‘ We do not and will not undertake to decide what 
would be our ruling, if the bill showed that nothing remained to be 
done but to execute reciprocal conveyances.’’ But, if the contract 
expressly stipulates that the defendants, in addition to conveying 
the tract of land owned by the wife, “shall, by proper instrument 
in writing, secure said E. and wife [complainants] azain-t all loss 
by reason of’? an apprehended defect in the title, ‘* by lien on the 
land conveyed by them ’’ on the exchange ; and the bill shows that 
the tender of a deed, signed by the complainants, was accompanied 
with the tender of a mortgave on the lands, to be signed by the de- 
fendants pursuant to this stipulation, the wife having no power to 
execute such mortgage, the complainants do not make out a case 
for specific performince. Ridley & Wife v. Ennis & Wife, 463. 


INDICTMENT. See Criinat Law, 6, 7, 21-2 
INFANTS. 


1. 


9 


— ime 


Infant defendants; appointment of guardian ad litem, and defense by 
him.—An infant defendant to a bill in equity must be represented 
by a guardian ad litem, appointed by the court ; and it is the duty of 
such guardian to make proper defense of the rights and interests 
of the infant; but the complainant must. prove, by independent 
evidence, every material fact on which his case depends, without 
regard to the character or sufficiency of the defense interposed by 
the guardian ad litem. Ashford v. Patton 479. 

Same; decree rendered on admissions of guardian; reversible error, and 
error apparent which will support bill of review.—A decree against 
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an infant defendant would be reversed on error or appeal, if the 
record affirmatively showed that it was rendered without any other 
evidence than the admissions of the guardian ad litem, whether 
contained in his answer, or made for the purposes of a hearing ; and 
if this were shown by the decree itself, it would probably be error 
apparent, for which a bill of review would lie; but a recital in the 
decree, that the cause was submitted *‘on bill, answers, decree pro 
confesso, exhibits, and original bonds,’’ does not show that the an- 
swer of the guardian ad litem was submitted or received as evi- 
dence. Ih. 479. 

Appointment of quardian ad litem for minor distributee.—On the final 
settlement of an administrator’s aceounts, there is no necessity for 
appointing a guardian ad litem for a minor distributee, when his 
regular guardian is present and representing him. Hatcher v.:Dil- 
lard’s Admr’s, 343. 

‘ontracts of infants.—An agreement to accept part of a debt or de- 
mand, in full satisfaction of it, is without consideration, and is not 
binding on an infant. Holloway v. Talbot, 389 

Spe cial statutes authorizing sale of infants” prope rty.—The authority 
of the General Assembly to enact a special statute, authorizing the 
sale of property beloning to minors, for their benefit, may now be 
considered so firmly settled as to constitute a rule of property, and 
can not now be questioned; but, as to the validity of such laws 
under the constitutional provision prohibiting the enactment of 
special laws ‘in cases which are or can be provided for by a gen- 
eral gn or Where the relief sought can be given by any court’’ 
(Art. iv, § 23), quere. Munford v. Pearce, 452. 

See, gee CHANCERY, 37. 
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INSOLVENT ESTATES. 


A. 


» 
vo. 


INSU 


Claims against.—When a claim against an insolvent estate is duly 
filed within the time allowed by law, and no objection to its valid- 
ity or justness is filed within twelve months after the declaration 
of insolvency (Code, § 2568), the allowance of the claim is matter 
of right secured by statute to the creditor. Clark v. Knox, 607 

Contest of claim against insolvent estate; how tried.—When objection 
is made to the allowance of a claim filed against an insolvent es- 
tate, and an issue is thereupon made up between the claimant and 
the administrator, as required by the statute (Code, § 2575), either 
party may demand a trial by jury, and it is error to refuse it when 
demanded ; but, if a jury is not demanded by either, it is the duty 
of the judge to hear the evidence and decide the issue; in which 
case, the court acts as a court of law, and is governed by the rules 
which prevail in a court of law. Nooe’s Executor v. Garner’s 
Adm’r, 44 3, 

Same; revision on appeal.—In such case, on appeal to the Circuit 
Court, the trial is not de novo, but on a certified transcript of the 
proceedings in the Probate Court, as on appeals to this court; 
and that court should not reverse the findings of the probate judge, 
unless it is so manifestly against the evidence that a judge at nisi 
prius would set aside a verdict rendered on the same evidence. Ib. 
443. 


RANCE. 


1. Right to money paid on loss, as between person insuring and mort- 


gagee.—When a person effects an insurance on a house in which 
he has an insurable interest, pays the premium, and receives the 
money paid on a loss, a mortgagee of the property, showing no in- 
terest in the policy by assignment or otherwise, can not assert any 
claim to the money. Ridle y & Wife v. Ennis & Wife, 463. 
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INTEREST. 


1. Liability of administrator for, although statutory affidavit is made. 
Clark v. Knox, 607. (See EXEcuTORS AND ADMINISTRATORS, 3.) 


JUDGMENTS AND DECREES. 


1. Conclusiveness of judgment, in action of unlawful detainer.—A judg- 
ment for the plaintiff, in an action of unlawful detainer, is conclu- 
sive as to the existence of the relation of landlord and tenant be- 
tween the parties, and as to the defendant’s wrongful holding over ; 
and these issues can not be again tried under color of a suit in 
chancery. Norwood v. Kirby’s Adm’r, 397. 

2. Same ; in claim-suit by mortgagee.—A mortgagee of personal proper- 
ty may, by statutory provision (Code, § 3349), interpose a claim, 
and try the right.of property with an attaching creditor of the 
mortgagor; but a judgment in his favor, while it determines the 
validity of his mortgage, and requires the attaching creditor to pay 
the mortgage debt before subjecting the property to his own de- 
mand, does not establish the mortgagee’s right to the possession 
at the time of the levy or seizure. Boswell & Woolley v. Carlisle 
& Jones, 244. 

a Judgm nt by contession.—The statute which declares that a judg- 
ment by confession is a release of errors (Code, § 3945), applies to 
judgments rendered by a justice of the peace, and precludes an 
appeal; if such judgment was procured by fraud, or rendered by 
mistake, relief against it can only be obtained in a court of equity. 
Murph ree v. Whitley, 554. 

4. Conclusivehess of judgment as bar.—The judgment of a court of com- 
petent jurisdiction is conclusive on parties and privies, as to all 
facts or issues actualiy decided, or necessarily involved ; but the 
trial must have been on the merits of the cause, and the fact must 
have been directly and distinctly put in issue, the estoppel not ex- 
tending to facts which are merely collateral. McCalley v. Robin- 
son’s Adm’r, 432. 

Same : application to sell lands for payment of debts, decree dis- 
missing petition.—On application by an administrator to sell lands 
for the payment of debts, it being proved or admitted that there 
are no personal assets, a decree dismissing the petition on the 
merits is necessarily conclusive against the validity of the claims 
asserted as debts, and is a bar to another petition subsequently 
filed by him for the same purpose, no change in the status of the 
estate being shown. Jb. 432. : 

6. Conclusiveness of decree.—Although the several judgment creditors, 
by whom garnishments were sued out, were made defendants 
to the trustees’ bill for foreclosure, were enjoined from prosecuting 
their garnishments while the suit was pending, and were allowed 
an opportunity to prove their claim against any surplus that might 
remain after the mortgage debts were satisfied: vet, as they never 
proved their claims, and the garnishee was not made a party to the 
suit, and the status of the funds attached in the hands of the gar- 
nishee was not in issue in that cause, nor necessarily involved in 
the adjudication of the rights of the several parties then litigated, 
they are not concluded by that decree, and may properly be al- 
lowed by the court to pursue their remedies by garnishment at 
law. Johnston & Stewart v. Riddle, 219. 

7. Probate decree on final settlement of administrator’s accounts ; con- 
clusiveneas of.—A decree rendered by the Probate Court, on the fi- 
nal settlement of an administrator’s accounts, is as valid and econ- 

clusive as a decree in equity under a bill: for an account, except so 

far as the statute (Code, §§ 3837-39) authorizes a court of equity to 


wt 


I 
correct errors of law or of fact. Hatcher v. Dillard’s Adm’ r, 343. 
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8. Judgment in attachment case; how affected by irregularities in pro- 
ceedings.—Defects in the affidavit for an attachment, and ieseguler- 
ities in the proceedings, which would prove fatal on error or ap- 
peal, do not render the judgment void; and it can not be collate- 
rally impeached on account of such defects and irregularities. 
Martin v. Hall, 421. 
9. Conclusiveness af = acts of public officers, when collaterally as- 

sailed.—The regularity of the official acts of the post-office depart- 
ment of the United States government, in reducing the compensa- 
tion on a particular mail route and afterwards restoring it, can not 
be collaterally as=ailed for fraud, in an action between third per- 
sons; as, Where the action is founded on a written promise to pay a 
specified sum of money in consideration of the payee’s interest in 
the contract for carrying the mail on that route, subject to the ex- 
press condition that the compensation is not reduced during the 
term of the contract. Dowling v. Blackman, 308. 

10. What is final decree from which appeal lies.—A final decree in a 
chancery cause, such as will support an appeal, is not necessarily 
the last decree rendered, by which all proceedings in the cause are 
terminated, and nothing is left open for the future judgment or ac- 
tion of the court; but it is a decree which determines the su bstan- 
tial merits of the controversy, all the equities of the case, though 
there may remain a reference to be had, or the adjustment of some 7 
incidental or dependent matter. Walker v. Crawford, 567. 

11. Same.—Uniler a bill filed to subject land to the payment of the pur- ; 
chase-money, against the original purchaser, who makes no de- ’ 
fense, and a sub-purchaser in possession, who pleads payment and 
adverse poss*s:ion under claim of title; a decree rendered on a 
submission on pleadings and pa declaring that the complainant 
is entitled to the relief prayed, and has a lien on the lands for the 
unpaid purchase-money, and ordering a reference to the register to 
ascertain and report the amount still due and unpaid, is not a final 
decree, such as will support an appeal, but is the proper interlocu- 
tory decree best adapted to such acase. The final decree is that 
which confirms the report of the register, ascertaining the amount 
of the unpaid purchase-money, and orders a sale of the lands for its 
satisfaction. Jb. 567. 

12. Amending or setting aside judgments or decrees after expiration of 
term.—A court of record has no power to alter, varv or annul its 
judgments or decrees, after the expiration of the term at which 
they wer. rendered, except for the correction of clerical errors or 
omissions on evidence shown by the record; bu’, where a judg- 
ment or decree is void for want of juris liction, either of the sub- 
ject-matter or the parties, it may be vacated and st aside at a 
subsequent term, on the application of a party having rights and 
interests imme liately involved. Buchanan v. Thomason, 401. 

13. Same.—When fraud is not imputed, the want of jurisdiction must 
appear on the face of the record, except in the single case of the 
death of a party before the judgment was rendered. Jb. 401. 

14. Summary judgment; what necessary to sustain, against sheriff. 
Warwick v. Brooks, 412. 

15. Judgment against administrator in chief; admisgibility against suc- 
ceeding administrator.—A decree in chancery against the personal 
representative of a deceased administrator, and the surety on the ; 
official bond of such deceased administrator, to compel a settle- ‘ 
ment of his administration, having been paid by the surety, is ad- 
missible evidence in his favor, in a subsequent action against the 
administrator de bonis non to recover the money so paid, for the 

purpose of showing his liability, and also his relation to his de- 
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ceased principal ; although the amount was fixed by consent, un- 
der a reference to the register. Martin v. Ellerbe’s Adm’r, 326, 


JURISDICTION. 


1. Of County Court, on appeal from judgment of justice of the peace. 
Blankenshire v. The State, 10. 

2. Of Probate Court, to sell lands for payment of debts. Robertson v. 
‘Bradford, 385. 

3. Of Probate Court, on settlement of accounts of administrator occu- 
pying antagonistic relations. Alexander v. Alexander, 212; Buch- 
anan v. Thomason, 401. 

4. Of Probate Court, on partition of lands. Terrell v. Cunningham, 100. 


JURY. See Cuarce or Court To Jury; Crimrar Law, 24, 25. 


JUSTICE OF THE PEACE. See AMENDMENT, 3, 7; CriminaL Law, 30; 
JUDGMENTS AND DECREEs. 


LAND LAWS. See RarLroaps, 8-13. 
LANDLORD AND TENANT. 


4 lL. Conve yance of leased pre mises during term.—When lands, subject to 

a lease for years, are conveyed by the lessor during the term, by 

; absolute deed, mortgage, or deed of trust in the nature of a mort- 

\ vage, the grantee takes subject to the lease, and the rights of the 
lessee are unaffected : he is protected in the payment of rent to the 
lessor until notice of the conveyance, and the grantee becomes en- 
titled to the rents accruing after notice. Otis v. McMillan & 
Sons, 46. 

2. Same; sale under power in mortgage.—When lands are sold under a 
power contained in a mortgage, or deed of trust in the nature of a 
mortgage, the sale cuts off and bars the equity of redemption as 
effectually and completely as a decree of foreclosure in a court of 
equity, passing to the purchaser the entire estate, both legal and 
equitable, subject only to the mortgagor’s statutory right of re- 
demption; and the lands being subject to a lease, executed by the 
mortgagor prior to the mortgage, all the rights thereby secured to 
the mortgagor, as lessor, also pass to and vest in the purchaser. 
Ib. 46. 

4 Statutory right of re de mption ; merger of lease in reversion.—The right 
of redemption secured by statute to a debtor whose lands have 
been sold under execution, decree in chancery, or power of sale in 
a mortgage or deed of trust (Code, § 2877), is neither property, nor 
a right of property, and does not prevent the purchaser at the sale 

j from selling and conveying in fee to a tenant in possession under 

a lease prior in date to the mortgage; and on such sale and con- 

veyance, the lease is extinguished, the term being merged in the 

fee by operation of law. (Srone, J., dissenting, held that the pur- 

: chaser at the sale acquired only a conditional estate, subject to be 

defeated by the redemption of the premises by the mortgagor, 





} within the time allowed by law; and such redemption being 
made, that the lease was not extinguished, or merged, by the in- 

‘ termediate conveyance to the lessee.) Jb. 46. 
5 4. Acceptance of new lease. —The acceptance of a new lease for years 
| by the tenant, during the term covered by the former lease, is a 


surrender and extinguishment of the former by operation of law ; 
and this principle applies where, the leased premises having been 
sold and conveyed by the lessor, reserving the right to re-purchase 
within a specified time, the lessee accepts a new lease from the 
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purchaser, whose deed contained an express stipulation that, if he 
should make any lease during the period allowed for the re-pur- 
chase, ‘‘such lease or agreement shall, notwithstanding the re- 
purchase, if made, remain in full force and effect, and be valid and 
effectual against said J. [vendor] and his assigns;’’ although the 
new lease contained a provision that, in the event of the re-pur- 
chase within the period allowed, ‘‘ this agreement is to be null and 
void, and of no effect.’”” (Srone, J., dissenting, held that this 
stipulation, and the re-purchase by the original lessor during the 
time allowed him, prevented the acceptance of the new lease from 
operating as a surrender or extinguishment of the former.) J). 46. 

5. Estoppel between landlord and tenant.—A tenant, while holding 
under the lease, is estopped from disputing the title of his land- 
lord; but he may show that his landlord’s title has expired, or 
has been transferred, not reserving the rents, or has passed to 
another by operation of law; and in like manner, when the land- 
lord has transferred all his title and interest to another, to whom 
the tenant has attorned, the landlord is estopped from asserting 
agaigst the tenant any rights under the original lease. Jb. 46. 

6. Same.—lf a tenant enters into possession under the lease, and 
afterwards acquires an outstanding title adverse to his landlord, he 
can not assert it against his landlord, without first surrendering 
the possession; and a fortior’, where the tenant enters under a 
lease from an administrator in his official capacity, he is estopped 
from setting up, as against the administrator de bonis non, a sub- 
sequent lease from the administrator. personally under claim of 
personal title, or title in opposition to the estate. Norwood 
v. Kirby’s Adm’r, 397. 

7. Statutory lien on crops.—The statutory lien on crops grown on rented 
lands attaches only when the relation of landlord and tenant ex- 
ists (Code, §§ 3467 et seg.), and not where there is an implied lia- 
bility for use and occupation, or where one of several tenants in 
common occupies and cultivates the entire premises. Kennon 
v. Wright, Frazier & Ce., R34. 

8. Re medy of landlord, against purchase r of crops.—When such statu- 
tory lien exists, the remedy of the landlord against a purchaser 
who, having notice of the lien, receives and converts the crop, is 
by special action on the case; and he can not maintain a bill in 
equity, when it is not shown that the remedy at law is inadequate. 
Th. 434. 

9. Crops raised on lands of tenants in common, by husband of one of 
them.—Where the husband occupies and cultivates lands which 
belong to his wife and her brothers and sisters as tenants in com- 
mon, no trust or equity attaches to the crops after he has gathered 
and sold them, as in favor of the other tenants in common, which 
they can assert against the purchaser. Jb. 434. 


LARCENY. See Crimivat Law, 17, 18. 
LEGACY AND DEVISE. 


1. Devise of estate for life, with remainder to ‘‘nearest of kin by blood.’ 
Under a devise to the testator’s two daughters, ‘‘ to be held and 
kept for their sole and separate use and benefit respectively during 
their respective lives, and after their death to go to their nearest of 
kin by blood,”’’ the daughters take an estate for life, with remain- 
der to their children as purchasers. Terrell v. Cunnigham, 100. 

2. Devise of fee-simple estate, with limitation over on death without chil- 
dren.—Where the testator devised a tract of land to each of his 
sons, ‘‘to him, his heirs and assigns, forever,’’ and, by a subse- 
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quent clause, declared that if any one of them ‘‘ should die without 
children or a child, or should die leaving children or a child, and 
such children or child should die without a child or children,”’’ 
then the land devised to such son ‘‘ shall goto the surviving broth- 
ers of such son, or their children ;’’ held, that whatever might be 
the validity or effect of the attempted executory devise in favor of 
the surviving brothers, the surviving child of a deceased son took 
no interest in the land devised to tha itson. Lee v. Shivers, 288. 

3. Bequest of absolute estate, with limitation over on death without issue 
before reaching twenty-one years of age.—Under a bequest of an es- 
tate in fee to each of the testator’s children, with these words su- 
peradded, ‘* If any one of my children should die before they arrive 
at the age of twenty-one years, leaving no legal issue, then the part 
of said child or children so deceased shall revert back to my sur- 
viving child or children and their heirs,’’ the limitation over is de- 
pe ‘ndent on the h: appening of the two spec itied events—death be- 
tore the age of twenty-one vears, and leaving no issue—and the es- 
tate of a child who dies without issue after reaching the age of 
twenty-one vears is not defeated. Grimball v. Patton, 626. 

4. Bequest of absolute estate, with such limitation, and provision by codi- 
ceil Jor settlement to separate use of married daughte rs, with remain- 
der to their children.—Where the will contained a bequest of an es- 
tate in fee to each of the testator’s children, with a limitation over 
on the death of any one without issue before reaching the age of 
twenty-one vears, and a codicil was added to the will in these 
words: ‘‘It is my will and desire, that the share of my estate 
which is intended for my daughters shall vest in, and be held by 
my executors, or the survivors, in trust tor the sole and separate 
use and benefit of my said daughters respéctively ; and should they, 
or either of them, marry, then said shares to be for their sole and 
separate use, free from the control and management of their hus- 
bands, and not in any manner to be liable for their debts—the net 
income only to be allowed by my said executor for the comfortable 
support and maintenance of my said daughters and their families ; 
and on the death of my said daughter or daughters, leaving chil- 
dren, the share of each daughter to be equally divided among her 
children ;’’ held, that the codicil only changed the legal estate of a 
married daughter into an equitable estate, excluding her husband’s 
marital rights, and, possibly, limiting her right to charge more 
than her net annual income, but did not otherwise limit or af- 
fect the interest she took under the will, or the interest of her sur- 
viving brothers and sisters in her share, on her death without issue 
after having attained the age of twenty-one years. Jb. 626. 

5. Condition annexred to legacy or de vise , forbidding contest of will. —A 
testator has an undoubted right, in disposing of his property, to 
provide that any legatee or devisee who contests his will, or seeks 
to set it aside, shall forfeit all interest under it. Donegan v. Wade, 
501, 

6. Same.—Where the clause of forfeiture dee lares that any child 
who ‘‘resists the probate’’ of the will, ‘‘or petitions to break or 
set it aside,’’ shall forfeit all interest under it, and the property 
devised or bequeathed to him shall go to those who have not ‘‘ op- 
posed”? it; a child who, without making himself a party to a 
contest instituted by another devisee, actively interfered in behalf 
of the contestant, advising and aiding him, is equally within the 
prohibition ; and his interest under the will is forfeited, although 


the contest was never brought to a trial, but was abandoned. Tb. 
501. 
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To amended complaint.—An amended complaint properly allowed, not 
being the substitution of a new cause of action, relates back to the 
filing of the original complaint, and can not be defeated by a plea 
of the statute of limitations. Dowling vr. Blackman, 303. 

Commencement of new action, within twelve months after reversal of 
former judgment.—To a plea of the statute of limitations, a replica- 
‘ion averring the commencement of a former action before the statu- 
tory bar was complete, the recovery of judgment by the plaintiff 
in that action, the reversal of that judgment on error or appeal, and 
the commencement of the new action within twelve months after 
the reversal (Code, § 3235), is a complete and sufficient answer, 
although it does not aver that the dismissal of the former action 
was rendered necessary by the judgment of reversal. Hill’s Adm’r 
v. Huckabee’s Adm’r, 183. 

Admission operating as stated account.—An admission, whether oral 
or written, of an indebtedness in a specific sum, makes the demand 
an account stated, and takes it out of the statute of limitations of 
three years. Nooe’s Executor v. Garner’s Adm’r, 443. 

Same.—A letter, written to an attorney and solicitor, by his client, 
in reference to his charge for professional services rendered in a 
chancery suit, in the lower court and on appeal, contained these ex- 
yressions: ‘‘I agree with you, and think myself that your exertions 
in the appeal case are well worth the $500 you charge. But I did 
think, and do now believe the $3,000, the charge in the case, was 
too much. Still, as the opposite party received that amount, I did 
not expect to get off with less.’’ Held, construing this letter in 
connection with the attorney’s to which it was a reply, and which, 
while mentioning with particularity the services on the appeal, did 
not in terms refer to the case in the lower court, or to the fee 
charged for the services there rendered, was an admission of a 
present indebtedness only as to the $500, and referred to the charge 
of $3,000 as a past transaction. Jb. 448. 

Between parties holding under illegal partition, long acquiesced in. 
Although the Probate Court, in making a partition of lands (Code, 
§§ 3497-3508), has no authority to make a division into unequal 
shares, and award a sum of money to equalize them; yet, if the 
parties adopt and acquiesce in such partition, taking and holding 
yossession under it, the money award is in the nature of a vendor’s 
ien for unpaid purchase-money, and is governed by the same rules 
as to lapse of time and the statute of limitations. Terrell v. Cun- 
ningham, 100, 

Against patentee or grantee of United States.—A person claiming un- 
der a patent from the United States, or any one succeeding to his 
rights, may be barred of his right of entry or action by an adverse 
possession held continuously for ten years. Coker v. Ferguson’s 
Adm’r, 284. 

Against State, or United States.—Statutes of limitation do not, un- 
less so expressed, run against the State, or the United States; nor 
does the statute begin to run, until there is some one entitled to 
sue. Swann & Billups v. Lindsey, 507. 

Same; lands embraced in railroad grants.—Of the Jands granted to 
the State of Alabama, in aid of certain railroads, by the act of 
Congress approved June 3d, 1856 (11 U.S. Stat. at large, 17), be- 
yond the first one hundred and twenty sections, the legal title re- 
mained in the State until the railroad was completed; and this 
being less than ten years before the commencement of the action, 
the statute of limitations is no defense. Jb. 507. 

By purchaser or sub-purchaser, against original vendor. Walker v. 
Crawford, 507. 

Presumption of right of way, or private easement, from user.—When 
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a private person claims a right of way, or other easement, on the 
principle of prescription, he must show that the user and enjoy- 
ment was adverse to the owner of the estate, under a claim of 
right, exclusive, continuous, uninterrupted, and with the knowl- 
edge, actual or presumed, of such owner; since a user which is 
merely permissive, tolerated by the owner, or held under an im- 
plied license from him, is revocable at pleasure, and will never 
ripen into a title by prescription. Steele v. Sullivan, 589. 

11. Presumption of dedication from mere user.—The dedication of a high- 
way, or of a street or alley in an incorporated city or town, will 
not be presumed from mere user, unaccompanied by some clear 
and unequivocal act showing the owner’s intention, for any period 
short of twenty years; and a user for twenty years even will not 
raise such prescription, when it appears that the right was always 
contested. Ib. 589. 


LIS PENDENS. 

1. Purchase pendente lite —A purchaser of land pendente lite, after an 
attachment has been levied on it, takes it cum onere, and subject to 
the contingency of loss by the result of the suit. Peevey v. Caba- 

z niss, 253. 


MANDAMUS. 


1. When awarded against board of canvassers.—The writ of mandamus 
will be awarded to a board of canvassers, at the instance of a per- 
son claiming to have been elected to a municipal office, to compel 
them to discharge the ministerial duties of counting up the votes 
and declaring the result; and they can not, in answer to the writ, 
or avoidance of it, set up irregularities in the returns, or frauds in 

} the conduct of the election, however gross or monstrous in their 

: character. Hudmon v. Slaughter, 546. 

f 2. Not awarded when nugatory.—When this proceeding was commenced, 

in August, 1881, an: when the Cireuit Court sustained a Cemurrer 

to the petition, and when the appeal was taken, and when the cause 
was argued and submitted, the relator was entitled to relief, as 
herein above indicated; but, his rights under the contract having 
terminated on the first day of January, 1882, since past, the writ of 
mandamus will not be awarded. Comer v. Bankhead, 136. 


MECHANICS’ LIEN. 


1. Statutory lien of material-man.—A person who furnishes lumber and 
materials to be used in the construction of a house, and which are 
so used, has a statutory lien on the house, and on the lot on which 
it is situated (Code, §§ 3440-61), whether his contract was made 
directly with the owner, or with the mechanic who undertook to do 
the work. Willingham v. Long, 587. 


MERGER. See LANDLORD AND TENANT, 3. 
MORTGAGE. 


1. Rents and profits, as between mortgagor and mortgagee.—In ordinary 
cases, the mortgagee can always claim the rents, income and profits 
of the mortgaged property, after the law-day, or forfeiture of the 
mortgage; but he is required to be active in making his claim, 
either by giving notice to the tenants or lessees in possession, or 
by filing a bill for foreclosure, and having a receiver appointed ; and 
he acquires no lien by his bill until a receiver is appointed, nor can 
the receiver recover rents which have accrued betore his appoint- 

A ment, and which are then in the hands of an agent of the mortgagor. 

Johnston & Stewart v. Riddle, 219. 
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Same; when rents and profits are specifically pledged.—This rule ap- 
plies to a mortgage executed by a railroad corporation, conveying 
all its property, real and personal, ‘‘ together with all the tolls, in- 
comes, issues and profits, which may accrue from the road in its 
use or operation,’’ in trust for the benefit of its bondholders, when 
it appears that the parties clearly contemplated that the railroad 
company should continue to hold possession of the mortgaged prop- 
erty, using and operating the road, receiving and appropriating its 
earnings, until such earnings should be claimed by the trustees un- 
der the morigage. Jhb. 219. 

Conflicting liens of garnishments and mortgagees seeking foreclosure. 

Moneys accruing to the railroad company from its earnings, and in 

the hands of an express company as its bailee, are subject to gar- 

nishment at the suit of its judgment creditors; and such garnish- 
ments being served prior to the filing of a bill by the trustees to 
foreclose the mortgage, their lien must prevail over any claim as- 

serted by the trustees. Jb. 219. 

‘onclusiveness of de cree .—Although the several judeme nt creditors, by 

whom the garnishments were sued out were made defendants to the 

trustees’ bill for foreclosure, were enjoined from prosecuting their gar- 
nishments while the suit was pending, and were allowed an opportu- 
nity to prove their claim against any surplus that might remain af- 
ter the mortgage debts were satisfied; vet, as they never proved 
their claims, and the garnishee was not made a party to the suit, 
and the status of the tunds attached in the hands of the garnishee 
was not in issue in that cause, nor necessarily involved in the ad- 
judication of the rights of the several parties then litigated, they 
are not concluded by that decree, and may properly be allowed by 

the court to pursue their remedies by garnishment at law. J). 219. 

Foreclosure suit, abandoned or discontinued: effect as notice inte rcept- 
ing rents and profits—When a suit for foreclosure is abandoned, or 
discontinued, after a receiver has been appointed, it is the same as 
if it had never been instituted, and has no effect as notice in inter- 
cepting the rents and profits. Jb. 219. 

Liability of mortgagee for rents and profits, and for waste.—Whena 
mortgagee enters into possession of the mortgaged premises before 
foreclosure, whether before or after the law-day, he holds as the 
bailiff or steward of*the mortgagor or his assignee, and may be 
made to account, undera bill to redeem or to foreclose, for the rents 
and profits received, and for waste wantonly committed, or suffered 
through gross negligence ; but these liabilities only attach when he 
enters as mortgagee, in recognition of the mortgage: if he enters as 
a trespasser, or as the tenant of the mortgagor or his assignee, 
whatever liabilities he may thereby incur, they can not be enforced 
in equity under a bill for an account and redemption. Daniel v. 
Coker, 260. ° 

Mortgagee’s right of possession.—At law, the mortgagee of chattels 
has the entire legal property, with the right of immediate posses- 
sion, even before the law-day of the mortgage, unless, by express 
stipulation, or by reasonable inference from the express stipula- 
tions, the right of possession is reserved to the mortgagor. Bos- 
well & Woolley v. Carlisle & Jones, 244. 

Same ; when mortgagee may maintain trespass.—Under a mortgage 
of a growing crop of cotton, corn, &e., to secure a debt for advances 
made and to be made during the season; containing an express 
stipulation, that the mortgagor should deliver a specified number 
of bales of cotton on the first day of November, and the remainder 
on the first day of the next January, if practicable, with condition 
that, if default should be made in the payment of thef debts as 
specified, the mortgagee was then authorized to take possession ; 


~ 
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the mortgagee has no right of possession until default has been 
made, which can not occur before the first day of November; con- 
sequently, he can not maintain trespass against a creditor of the 
mortgagor, for levying an attachment on the crop before that day. 
Ib. 244. 


Same ; in claim-suit by mortgagee.—A mortgagee of personal proper- 


oo 


ty may, by statutory provision (Code, § 3349), interpose a claim, 
and try the right of property with an attaching creditor of the 
mortgagor; but a judgment in his favor, while it determines the 
validity of his mortgage, and requires the attaching creditor to pay 
the mortgage debt before subjecting the property to his own de- 
mand, does not establish the mortgagee’s right to the possession 
at the time of the levy or seizure. Jb. 244. 

Fraud in procuring execution of mortgage .—lIf the grantor’s signa- 
ture to the instrument, he being illiterate and unable to read, was 
procured by misrepresentations as to its contents, or other fraudu- 
lent means on the part of the grantee, this is fraud in the execution 
of the instrument, and is available at law to defeat an action of 
detinue, or the corresponding statutory action, founded on the in- 
strument. Foster v. Johnson, 249; Davis v. Snider, 315. 

Payment of mortgage debt ; effect on mortgagee’s title-—Under a mort- 
gage of chattels, when the secured debt is paid, the mortgagee’s 
title is at an end, since there can be no mortgage where there is no 
debt; but, if the mortgage is of lands, this rule does not prevail 
at law. Wheless v. Rhodes, 419. 

Mortgage of wife’slands, byhusband and wife—A mortgage executed 
by husband and wife, conveying lands belonging to the wife’s stat- 
utory estate, is an absolute nullity, both at law in equity. <Ash- 
ford v. Watkins, 156; Simms v. Kelly, 429. 

Sale under power in mortgage.—When lands are sold under a power 
contained in a mortgage, or deed of trust in the nature of a mort- 
gage, the sale cuts off and bars the equity of redemption as effectu- 
ally and completely as a decree of foreclosure in a court of equity, 
passing to the purchaser the entire estate, both legal and equitable, 
subject only to the mortgagor’s statutory right of redemption ; and 
the lands being subject to a lease, executed by the mortgagor prior 
to the mortgage, all the rights thereby secured to the mortgagor, 
as lessor, also pass to and vest in the purchaser. Ofis v. McMillan 
& Sons, 46. 

Filing bill in double aspect.—A mortgagor, seeking to avoid a sale of 
the property under a power in the mortgage, and to redeem, may 
file his bill in a double aspect—claiming relief, in the alternative, 
under an agreement between himself and the mortgagee, of which 
the purchaser had notice, or as matter of legal right arising from 
the relations between them. Adams rv. Sayre, 318. , 

Same.—A mortgagor may file a bill in a double aspect, averring full 
payment of the mortgage debt, and yet offering to pay any balance 
that may be found due on the statement of the account, and pray- 
ing for a cancellation of the mortgage, or for an account and re- 
demption. Fields v. Helms, 460. 

Offer to do equity.—In a bill to redeem by the mortgagor, and to set 
aside a sale under the mortgage, at which his agent became the 
purchaser, an offer to pay what is due, accompanied with an aver- 
ment of his ignorance of the amount, and his unsuccessful appli- 
cation to the defendant for an accounting, is sufficient. Adams 
v. Sayre, 318. 

Costs.—When a bill to redeem contains an offer to pay the balance 
due on the mortgage debt, and the mortgagee interposes no ob- 
stacle to the relief prayed, the costs of the suit are usually taxed 
against the complainant; but, where both parties are at fault—as 
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here, where the complainant made no offer to pay before filing his 
bill, and the defendant denied the mortgage, claiming that the 
conveyance was. as it purported to be, an absolute deed—the costs 
will be equally divided. Hudson v. Kelly, 393. 

18. Mortgage by husband, in fraud of wife’s rights of dower and home- 
stead. Kelly v. McGrath, 75. 








OVERRULED CASES; Cases ExpLarinep, Limitep, &c. 


1. Bryant v. Stephens, 58 Ala. 636, as to recitals in note given for pur- a 
chase-money of land, overruled by Tedder v. Steele, 347. 

2. Coleman v. Smith, 55 Ala. 377, as to conversion of statutory into ‘ 
equitable estate, declared dictum, and limited, by Masson v. Kelly, % 
and Turner v. Kelly, 85. 

3. Maynard v. The State, 46 Ala. 85, as to admissibility of declarations ’ 
explanatory of possession of stolen goods, overruled by Henderson 
v. The State, 23. 

4. S. R. & D. Railroad v. Webb, 49 Ala. 240, as to liability of railroad ; 
company for wrongful act of conductor, limited by Gilliam v. S. & a 
N. Ala. Railroad Co., 268. 5 


5. Taylor v. The State, 42 Ala. 529, as to admissibility of declarations 
explanatory of possession of stolen goods, overruled by Henderson 
vr. The State, 23. 


PARTITION. 





1. Under probate decree ; award of money to equalize shares.—The Pro- 
bate Court, under its statutory power to make partition of lands, 
among several tenants in common (Code, §§ 3497-3508; Rev. Code, 
§§ 3105-3114), can not make a division into unequal shares, and , 
award a sum of money to equalize them; but the parties in inter- 
est may adopt and acquiesce in such partition, taking and holding 
possession in severalty of the shares allotted to them respectively ; 
and when such possession has been held for a length of time suffi- 
cient to establish the fact of such acquiescence, a court of equity 
will uphold the partition, and enforce it in its integrity Terrell v. 





Cunningham, 100, 3 
2. Same; nature of such award, and when barred hy lapse of time, or 5 
statute of limitations.—Where the parties have adopted and ac- ; 
quiesced in such unequal partition, the award of a sum of money } 
to equalize the shares, charged on the greater in faver of the less, : 
is in the nature of a vendor’s lien for unpaid purchase-money, and : 


is governed by the same rules as to lapse of time and the statute 
of limitations. Jb. 100, 

3. Same ; where one party has life-estate only, with remainder to children. 
If one of the parties, to whom the smaller share is allotted, has 
only an estate for life, with remainder to his children at his death, 
he takes only an estate for life in the money awarded to make his 
share equal to the others; a payment of the money to him would 
not discharge the liability ; and the right of the remainder-men to 
enforce the charge on the lands would not accrue until the death 
of the tenant for life. Jb. 100. 


PARTNERSHIP. 





re 


1. Levy and sale of partnership goods, under execution against one part- 
ner.—An execution against the property of one partner individu- 
ally may be levied on his interest in the partnership goods; but 
the purchaser at the sale, under such levy, would acquire only the 
individual interest of the partner, subject to all the liens, incum- 
brances and charges, which rested on it in favor of the partner- 
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ship, its creditors, or the other partners. Daniel v. Owens & Co., 
297. 

Same ; equitable relief against sale.—If a court of equity has juris- 
diction, in any case, to enjoin a sale of partnership property under 
execution against one of the partners individually, ‘ it can only 
be called into exercise by clear and strong averments, showing the 
injury which must result from a disturbance of the possession con- 
sequent upon the levy.’’ An averment that irreparable injury will 
result, because the partnership is engaged in farming operations, 
and the articles levied on, guano and cotton-seed, were advanced to 
them under the statute to enable them to make a crop, and are 
necessary to the successful cultivation of a crop, is not sufficient. 
Ib. 297. 

Same ; remedy for excessive levy.—If the sheriff, having an execution 
against one partner individually, should levy on and sell the en- 
tire interest in partnership goods, this would be a conversion, for 
which the other partner might maintain trover; and such excess- 
ive levy might constitute the sheriff a trespasser ab initio, for 
which an action would lie inthe name of the partnership. Jb. 297. 

Same ; extent of levy, and rights of purchaser.—-An execution against 
one partner individually can not be levied on any one specific ar- 
ticle belonging to the partnership, but only on the partner’s inter- 
est in the whole of the partnership assets; and the purchaser at 
the sale does not acquire the right to hold possession of the prop- 
erty purchased, as against the other members of the firm. Jb. 297. 

Action against late partners ; plea denying partnership.—In an action 
against two or more persons as late partners, founded on a prom- 
issory note executed in the name of the partnership, the fact of 
partnership can not be controverted without a sworn plea (Code, 
§§ 3035-36), denying the execution of the note. Goelter, Weil & 
Co. v. Head & Co., 532. 


PAYMENT. See Husspanp anp WIFE, 1. 


PLEADING AND PRACTICE. 


1. 


When recovery maybe had under common counts, for wages under 
special contract.—When a person has performed services under a 
special contract of employment, and has been discharged, without 
fault on his part, before the expiration of the term, he may re- 
cover the stipulated wages, after the expiration of the term, under 
the common counts. Holloway v. Talbot, 389. 

Demurrer.—In an action on an attachment bond, claiming special 
damages on more than one ground, ifany of the damages claimed 
are recoverable, a demurrer to the entire complaint is properly 
overruled. Flournoy v. Epping v. Lyon & Co., 308. 

Plea of misnomer.—A plea in abatement, on account of a misnomer 
of the defendant, must not only set out his true name, but must 
negative the fact that he was known or called by the name stated 
in the indictment. Wren v. The State, 1. 

When sworn plea is necessary.—In an action against two or more 
persons as late partners, founded on a promissory note executed 
in the name of the partnership, the fact of partnership can not be 
controverted without a sworn plea (Code, §§ 3035-36), denying the 
execution of the note. Goetter, Weil & Co. v. Head & Co., 532. 
Usuvry.—At law, usury must be specially pleaded. Masterson v. 
Grubbs, 406. 


PRESCRIPTION .—See Limitations, STATUTE OF. 
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PRESU MPTIONS. 


1. As to existence of common law elesewhere.—In the absence of proot 
to the contrary, the common law will be presumed to prevail in 
South Carolina, when the parties resided there at the time their 
rights of property accrued. Erans, Fite, Porter & Co. v. Covington, 
440; Cahalan v. Monroe, Smaitz & Co., 271. 

2. As to conclusiveness of accounting.—When two persons account with 
each other, and one pays the balance found against him, the pre- 
sumption is, that the settlement includes all items of debt and 
credit then'existing between them and over-due; but there is no 
such presumption as to a contingent or conditional liability which 
had not then become absolute. Dowling v. Blackman, 308. 

3. In favor of municipal ordinance.—When a question is raised as to 
the reasonableness of a municipal ordinance, having reference to a 
subject-matter which is within the corporate jurisdiction, it will be 
presumed to be reasonable, unless the ccntrary appears on the 
face of the law itself, or is established by proper evidence. Van 
Hook v. City of Selma, 361. 

4. As to right of way, or dedication of highway, from mere user. Steele 
Sullivan, 589. ‘ 


PUBLIC LANDS. 


1. Grant of lands in aid of railroads hy act of June 3d, 1856.—Construe- 
tion and operation of grant, and title thereby acquired by railroad 
company. Swann & Billups v. Lindse 4; 507; Swann «& Billups v. 
Larmore, 535. 


RAILROADS. 


1. Action against, for injuries to stock.—An action for damages can not 
be maintained against a railroad company, on account of injuries 
to stock by trains running on its road, when such injuries occurred 
after the company had ceased to own or control the road, and while 
it Was owned and operated by other corporations. Western Rail- 
road Co. v. Huss, 565. 

Same; general charge on evidence.—In an action against a railroad 
corporation, to recover damages for domestic animals killed by its 
trains, although there is no direct evidence of the killing, the jury 
must pass on the sufliciency of the circumstantial evidence ad- 
duced, and a general charge on the evidence, against the plaintiff’s 
right to recover, is properly refused. South & North Ala. Railroad 

Co. v. Small, 499. 

3. Liability for wrongful act of conductor.—*‘ It is common knowledge,”’ 
that if the conductor of a passenger train stops his train, pursues 
a boy on foot into the father’s house, with a pistol in his hand, 
seizes the boy, and carries him off on the train, these wrongful 
acts are not within the range of his employment ; consequently, the 
railroad company is not liable in damages for such wrongful acts, 
without averment and proof that it commanded, authorized, or 
ratified them. Gilliam r. S. & N. Railroad Co., 268. 

4. Condemnation of lands by railroad company; payment of compensa- 
tion.—It has long been settled in this State, that the legislature 
may confer on a railroad corporation the right to take lands neces- 
sary for the use and maintenance of its road, upon making just 
compensation to the owner; but, under the constitution of 1868, as 
under that now of force, it was required that the compensation 
should be paid before or at the time of the taking and appropria- 
tion of the lands. Jones v. N. O. & S. Railroad Co., 227 

Entry on lands without condemnation, and without payment of com- 
pensation.—The railroad company in this case, having entered on 
the lands without the consent of the owner, without condemnation 
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by statutory proceedings, and without payment of compensation, 
Was a trespasser; and the owner might have maintained trespass 
or ejectment against it, Or enjoined by bill in equity the construc- 
tion of its road until compensation to him was ascertained and 
paid. Ib. 227. 

6. Same; measure of compensation for lands taken by railroad.—The gen- 
eral principle, as to improvements erected by a trespasser, can not 
justly be applied as between the parties to this preceeding; the 
railroad cOmpany having entered on defendant’s lands, and con- 
structed its road through them, without his consent, and withouta 
resort to statutory proceedings to condemn the right of way; and 
the defendant having allowed ten years to elapse without institut- 
ing proceedings to obtaincompensation. The just measure of com- 
pensation, under these circumstances, is not the increased value of 
the land at the time the proceedings are instituted, caused by the 
improvements erected by the railroad company, but the value of 
the land when taken by the railroad, and the injury or diminution 
in the value thereby caused to the contiguous lands; and interest 
on the sum thus ascertained, it seems, should also be allowed. 
Ib. 227. 

7. Railroad bonds, indorsed by State; when negotiable, or comme reial 
paper.--Bonds issued by an Alabama railroad company, and in- 
dorsed by the State under the provisions of the act approved Feb- 
ruary 21st, 1870; payable ‘‘ to ——— or bearer, in American gold 
coin, on presentation at the office or agency of said eompany in the 
city of New York,’’ with coupons attached payable in like manner ; 
and containing a stipulation in-each, that it ‘‘can be registered 
and made payable by transfer only on the books of said company,’’ 
being governed by the general commercial law, “ which must be 
presumed to prevail in New York, and which prevails here so far 
as not changed by statute,’’ are clothed with all the attributes of 
commercial paper; they pass by delivery, and in the hands of a 
holder acquiring them for value before due, without notice, are 
not subject to equities with which they were affected as between 
the original parties, or while in the hands of a party holding them 
in trust. Reid v. Bank of Mobile, 199. 

8. Grant of lands in aid of railroads, by act of Congress of June 3d, 
1856; what title passed there y.—Under the provisions of the act of 
Congress approved June 3d, 1856, ‘‘ granting public lands in al- 
ternate sections to the State of Alabama, to aid in the construc- 
tion of certain railroads’’ (11 U. S. Statutes at large, p. 17), and 
the subsequent act of April 10th, 1869, renewing said grant (16 Jb. 
45), a present title to the lands passed to the State, subject to be 
devested, by proper action taken, for breach of the condition sub- 
sequent annexed to the grant; and though this title did not attach 
to any specific sections of land, until the route of the particular 
railroad, to aid in the constructicn of which the grant was made, 
was definitely located within the time allowed hy said acts of Con- 
gress, no title remained in the United S'ates subject to entry or 
sale. Swann & Billups v. Lindsey, 507; Swann & Billups v. Lar- 
more, 900, 

9. Same; power of sale.—Under said acts of Congress, the State held 
the lands so granted in trust for the purposes specified, and had 
absolute power to sell one hundred and twenty sections, within a 
continuous length of twenty miles of the particular railroad, before 
any work was done on the road; and this power of sale it might 
lawfully assign or transfer to the railroad itself. Jb. 555. 

10. Same.—Under said acts of Congress, the State held the lands so 
granted in trust for the purposes specified, limited by the restric- 
tions and conditions expressed in the grant; having absolute pow- 
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er to sell one hundred and twenty sections, within a continuous 
length of twenty miles of the road, before any work was done on 
it, and the further power to sell, as.the work progressed, the same 
number of additional sections, within other twenty continuous 
miles, on the Governor’s certificate to the Secretary of the In- 
terior that such twenty continuous miles of the road were complet- 
ed; and when any of the lands were sold and conveyed in pursu- 
ance of these powers, the purchaser acquired an absolute title, 
whether the railroad was ever completed or not. Ib. 507. 

Same; legislative joint resolutions of 1857-8, transferring said lands 
to railroad company, and subsequent sale by company.—By joint 
resolution of the General Assembly, approved January 30th, 1858, 
it was declared, ‘‘ that so much of said lands, interest, rights, pow- 
ers and privileges, as are or may be granted and conferred, in pur- 
suance of the said act of Congress, to aid in the construction of a 
railroad from Gadsden to connect with the Georgia and Tennessee 
line of railroads, through Chattooga, Wills, and Lookout valleys, 
are hereby disposed of, granted to, and conferre? upon the Wills 
Valley Railroad Company, to be used and applied by said compa- 
ny upon the terms, conditions, and under the restrictions in said 
act of Congress contained.’’ In 1861, said railroad company sold 
the lands here sued for, which are within six miles of the railroad, 
and within twenty miles of the point where it crosses the boundary 
line of Georgia, but more than twenty miles from Gadsden, and 
more than twenty miles from Wauhatchie in Tennessee, where 
work on the road was commenced, tive miles from Chattanooga, 
where the Georgia and Tennessee railroads meet and intersect ; and 
the purchase-money paid was used by the company in the con- 
struction of the road. Held, that the sale was authorized by the 
said acts of Congress and joint resolutions of the General Assem- 
bly; and there being no proof'of any other sale having been made 
by the company, that the court would not presume that the abso- 
lute power had been previously exhausted. Jb. 555. 


p> & Same.—Beyond the first one hundred and twenty sections, as to 


which an absolute power of sale was given, the State had no au- 
thority to sell or dispose of any of these lands, even to the railroad 
company itself, except in portions of twenty miles as the road pro- 
gressed, and could not convey to its grantee or appointee any great- 
er power than was vested in itself. The joint resolutions of the 
General Assembly, approved January 30th, 1858, by which it was 
declared that the lands ‘“‘ are hereby disposed of, granted to, and 
conferred upon”’ the railroad particularly designated, ‘‘ to be used 
and applied by said company upon the terms, conditions and re- 
strictions in said act of Congress contained,’”’ although strong 
words of grant and disposition are used, ‘“‘ which would, ordinarily, 
convey all the title of the grantor,’’ must be construed in connec- 
tion with the act of Congress, and do not convey to the railroad 
company any greater power or interest than the State itself had; 
and notwithstanding these joint resolutions, the legal title to said 
lands, beyond the first one hundred and twenty sections, remained 
in the State until the railroad was completed. Jb. 507. 


13 Same; statute of limitations, as defense to action for said lands.—Stat- 





utes of limitation do not, unless so expressed, run against the 
State, or the United States, nor does the statute begin to run until 
there is some one entitled to sue; and the title to these lands re- 
maining in the State until the railroad was completed, less than 
ten vears before the suit was brought, the statute of limitations is 
no defense to the action. Jb. 507. 





REDEMPTION OF REAL ESTATE. See LAnpLorp Aanp TENANT, 3. 
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RETAILING SPIRITUOUS LIQUORS. See Criminar Law, 19. 
SET-OFF. 


1. Right of dower.—An inchoate or contingent right of dower is not 
available as a set-off (Code, § 2991), since its value can not be pre- 
cisely measured by a pecuniary standard. Johnston & Seats v. 
Smith’s Adm’r, 108. 


SHERIFF. 


1. Defects in legal process ; when not available to officer for failure to ex- 
ecute.—When an execution, or venditioni exponas, is issued by 
competent authority, and is regular on its face, a sheriff or con- 
stable, into whose hands it may come to be executed, ‘‘ is jus- 
tified in the execution of the same, whatever may be the defect in 
the proceedings on which it was issued’’ (Code, § 3041); conse- 
quently, he can not set up such defects in excuse for his failure to 
execute the process. Martin v. Hall, 421 

2. Levy of execution on partner sate goods.—lf the sheriff, having an 
execution against one partner individually, should levy on and sell 
the entire interest in partnership goods, this would be a conversion, 
for which the other partner might maintain trover; and such ex- 
cessive levy might constitute the sheriff a trespasser ab initio, for 
which an action would lie in the name of the partnership. Daniel 
vt. Owens & Co., 297. 

3. Summary judgment against ; what necessary to sustain.—To sustain 

] a summary judgment against a sheriff and his sureties, for his fail- 
ure to return an execution (Code, §§ 3351-57), the record must af- 
firmatively show that the plaintiff was entitled to pursue the stat- 
utory remedy, and that all the requisitions of the statute were 
complied with. Warwick v. Brooks, 412. 

4. Same ; notice not part of record.—The notice of motion, served on 
the defendants, is no part of the record, unless made so by order 
of the court, and can not be looked to for any purpose. Jb. 412. 

Same ; recitals of judgment as to issue and appearance.—W here the 
judgment-entry, in such summaty proceeding, recites that the 
plaintiff came by attorney, ‘and the defendants not being re pre- 
sented in court, and the presiding judge having been of counsel, “id 
the clerk selected an attorney of the court, to preside on the trial ; : 
‘*and issue being joined upon the plaintiff’s motion fora judgment 
against the defendants, thereupon came a jury,’’ &.: held, that 
these inconsistent recitals did not authorize the inference that any 
of the defendants appeared and joined issue. Jb. 472. 

6. Same ; when judgment is by default.—lt the defendants do not ap- 
pear, a judgment by default should be taken against them, and the 
judgment-entry should then show that every mate rial averment of 
the motion was proved. Jb. 412. 


or 





SPECIFIC PERFORMANCE. See Cuancery, 25-32 
STATUTES. 


1. Construction of revisor y statutes. —It is a settled rule of statutory 
construction, that a statute intended as a revision of the subject- 
matter of former statutes, and as a substitute for them, is, to the 
extent of the revision, a repeal of the former statutes. Scott v. 

4 Simons, 352. 


SUMMARY JUDGMENTS. See Suenrirr, 3-6. 








718 INDEX. . 


SURETIES. 


1. Contribution between co-sureties.—As between co-sureties, equality 
is equity, and any security. given by the principal, for the indem- 
nify of one, enures equally to the. benefit of the other; hence, 
where the principal transfers to one surety, for his indemnity, 
notes executed by the other surety, and such notes are paid, the 
payment enures to the equal exoneration of both sureties, and the 
balance of the debt is a common burden on both; but, the notes 
not being paid during the life of the surety to whom they were so 
transferred, and the distributees of his estate seeking to charge 
his administrator with negligence in failing to collect them, the 
latter is entitled to the benefit of any excess of partial payments 
made by the surviving surety over and above his share of the 
debt. Munden v. Bailey, 63. 

>. Liability of surety on note for purchase-money, and disclaimer by 
him.—A surety on the note given for the purchase-monevy of land, 
though not a necessary party to a bill to enforce the vendor’s lien, 
is a proper party, being interested in the account to be taken; and 
when made a party defendant, he can not avoid a personal decree 
for any balance of the debt remaining due after the land has been 
sold, as authorized by the statute (Code, § 3908), by entering a 
disclaimer. Tedder v. Steele, O47. 

3. Implic d promise of indemnity to surety.—The promise of indemnity, 
which the law implies as between the principal and his surety, 
springs out of the relation existing between them so soon as it is 
formed, and does not arise from the subsequent discharge by the 
surety of a liability or default of the principal; such subsequent 
payment only fixing the measure of damages he has sustained, and 
the amount necessary to be reimbursed for his full indemnity. 
Martin v. Ellerbe’s Adm’ r, 326. 

4. Payment by surety without suit.—The surety may discharge his lia- 
bility without suit, unless warned by his principal not to do so, or 
unless the liability is made dependent on the creditor’s obtaining 
judgment, and he may so pay a liability or demand which is pure- 
ly equitable ; but, in so doing, he assumes the burden of proving, 
as against the principal or his estate, the liability and its amount, 
and can not recover beyond the amount which the creditor might 
have recovered against him and his principal. Jb. 326. 

5. Same; payment of equitable demand.—lf the demand paid by the 
surety was purely equitable, involving the settlement of compli- 
cated accounts, on which the creditor could not have maintained 
an action at law, his claim for reimbursement by his principal is 
purely a legal demand, notwithstanding the character of the evi- 
dence which may be necessary to sustain it; and his only remedy, 
in the absence of special circumstances, is an action for money 
paid. Ib. 326. 

6. Same; payment in compromise.—Since the right of the surety, as 
against the principal or his estate, is to indemnity only, he can in 
no case recover more than the amount actually paid by him, though 
it was paid in compromise of a greater liability ; but the liability 
of the principal can not be increased by any compromise effected 
by the surety, unless made in ignorance of matters which lessen 
the liability, and which he could not by reasonable diligence as- 
certain. Ib. 326. 


TAXES, AND TAX-COLLECTORS. 


1. Purchase at tax-sale, by party who ought to have paid taxes.—A pur- 
chase of land at a sale for unpaid taxes, by a person whose duty 
it was to pay the taxes, operates only as atpayment, and can not 
avail to strengthen his title against the person under whom he 
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TAXES, AND TAX COLLECTORS—Continued. 


holds; and this principle applies to a person who is in possession 
i under an executory contract of purchase, and to a_sub-purchaser 
holding under him. Johnston & Seats v. Smith’s Adm’r, 108. 
' ¥ 2. Laws authorizing tax-collectors to give separate bonds for collection of 
By general and special taxes; validity as against county bonds issued 
under former law.—Under the provisions of the act approved De- 
y cember 31st, 1868, by which counties, cities and towns were au- 
“ thorized, on a popular vote, to subscribe to the capital stock of any 
railroad deemed by them most conducive to their respective inter- 
dj ests; When such subscription was made, and the bonds of the 
county, city or town issued in pursuance of it, the holders of such 
: bonds were, by the terms of the statute, placed on a_ perfect 
equality with the State and county, in the assessment and collec- 
tion of the necessary and proper taxes; the same duties were im- 
posed upon all officers, State and county, concerned in the assess- 
ment and collection of such taxes, and the same remedies given 
against them for any neglect or breach of duty. Under the pro- 
visions of the act approved March Ist, 1876, and the amendatory 
act approved January 22d, 1877 (now forming sections 404-407 of 
the Code), tax-collectors are authorized to give separate bonds for 
the collection of the general State and county taxes, and for the 
collection of any special tax ‘‘ authorized by law, or required by 
the judgment of any court,’’ one or both; and when a collector 
gives a bond conditioned for the collection of the general taxes 
only, the governor is authorized to appoint a collector for the 
special taxes, who must be a citizen of the county, and must give 
a bond with such citizens as his sureties. Held, that the effect of 
; these provisions, where a county had subscribed to a railroad 
under the law of 1868, and judgment has been obtained against it 
‘ by a holder of its bonds, as in this case appears, is to permit the 
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collection of taxes for general State and county purposes, as under 
former laws, while another remedy, less prompt and effective, is 
provided for the collection of the special railroad tax; and hence 
these sections, in their application to a county which had become 
liable on its subscription to a railroad prior to their adoption, are 
unconstitutional, and the tax-collector can not claim the right to 
give a bond conditioned for the collection of the general taxes 
only. Edmards v. Williamson, 145. ° 


TENANTS IN COMMON. 


1. Liability for rents, as between each other.—As between tenants in 
common of lands, where there has been no actual ouster or evic- 
tion, one is not liable to the other for mere use and occupation, 
unless there was a contract or agreement to pay rent, or unless, 
the premises being rented out, one received more than his share of 
the rents. Terrell v. Cunningham, 100, 

2. Crops raised on lands of tenants in common, by hushand of one of 
them.—Where the husband occupies and cultivates lands which 
belong to his wife and her brothers and sisters as tenants in com- 
mon, no trust or equity attaches to the crops after he has gathered 
and sold them, as in favor of the other tenants in common, which 
they can assert against the purchaser. Kennon v. Wright, Frazier 
& Co., 434. 


TRESPASS. 


1. When action lies.—The gist of the action of trespass being the injury 

to the possession, the plaintiff, to entitle himself to a recovery, 

| must show that, as against the defendant, at the time of the injury, 
he had the rightful possession, either actual or constructive; and 
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TRIAL OF RIGHT OF PROPERTY. 
1, 


TROVER. 


INDEX. 


he can not recover on his general property, which draws to itself 
the possession when there is no intervening adverse right of enjoy- 
ment, if, at the time when the injury was committed, he had con- 
ferred upon another the exclusive right of present enjoyment, re- 
serving to himself only the right to take or resume possession at 
some future time, or on the happening of some future event or con- 
tingency. Boswell & Woolley v. Carlisle, Jones & Co., 244. 

Same, by mortgagee.—Under a mortgage of a growing crop of cotton, 
corn, &c., to secure a debt for advances made and to be made 
during the season; containing an express stipulation, that the 
mortgagor should deliver a specified number of bales of cotton on 
the first day of November, and the remainder on the first day of 
the next January, if practicable, with condition that, if default 
should be made in the payment of the debts as specified, the mort- 
gagee was then authorized to take possession; the mortgagee has 
no right of possession until default has been made, which can not 
occur before the first day of November; consequently, he can not 
maintain trespass against a creditor of the mortgagor, for levying 
an attachment on the crop before that day. Jb. 244. 

Improvements erected by trespasser on land.—The maxim of the com- 
mon law, that everything affixed to lands becomes a part of the 
freehold, was always subject to exceptions; and these exceptions 
have multiplied with the increasing value and importance of per- 
sonal property, and the varied necessities and exigencies of society ; 
yet, it is generally true that, when there is a tortious entry upon 
lands, and the tortfeasor makes improvements, annexed to the soil, 
for the better use and enjoyment of the lands, such improvements 
become a part of the realty, and the owner of the lands is under 
no obligation, legal or equitable, to make compensation for them, 
or to suffer them to be dissevered and removed. Jones v. N. O. & 

S. Railroad Co., 227. 


By mortgagee ; conclusiveness of judgment. Boswell & Woolley 
v. Carlisle, Jones & Co., 244. 


See PARTNERSHIP, 3. 
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Trust created by verbal agreement and deposit of bonds.—A valid trust 
may be created, by and in favor of the makers of a promissory note 
executed in aid of a railroad company, by their deposit of bonds 
of the company with one of their number, under a verbal agree- 
ment that the bonds shall be held by him for the protection and 
security of the makers against liability on the note, their respective 
interests in the bonds being proportionate with their agreed lia- 
bility on the note as between themselves. Reid v. Bank of 
Mobile, 199. 

Same; conversion of bonds by trustee; remedy of cestuis que trust.—If 

the trustee, while so holding such bonds, appropriates them to the 

payment of his individual debts, or the debts of a partnership of 
which he is a member, or pledges them as collateral security for 
such debts; this is a violation of the trust, and a wrongfyl conver- 
sion, which renders him chargeable, at the suit of the beneficiaries, 
with the value of the bonds at the time of the conversion ; and the 
beneficiaries may also pursue and recover the bonds, or their pro- 
ceeds if changed, in the hands of all persons except a purchaser for 
valuable consideration without notice; and even in the hands of 
such a purchaser, if the bonds are not negotiable paper. Jb. 199. 
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Resulting trust arising from payment of purchase-money.—On a pur- 
chase of lands by the husband, partly on credit, if the cash pay- 
tment is made with money furnished by the wife’s father as an ad- 
vancement to her, a resulting trust in the land arises in her favor 
to the extent of such payment, which attaches to the whole land, 
and which a court of equity will specifically enforce at her instance, 
when the purchase-money has been fully paid. Lewis v. Building 
& Loan Ass ciation, 276. 

Continuance of trustee’s title—When property is held by a trustee, 
under testamentary provisions, for the sole and separate use and 
benefit of a married woman, to the exclusion of the marital rights 
of the husband, the trust is dissolved by her death, and the equi- 

_table estate becomes a legal estate in those who succeed to it. 
Grimb ll v. Patt m, O26. 

Administrator as te stuimentary trustee; contract in reference to trust 
prope rty for he nefit of his wife, in violation of trust.—An adminis- 
trator with the will annexed, having married one of the testator’s 
two daughters, and being charged by the will with the duty of in- 
vesting and preserving trust funds, the income and profits of which 
were to be paid annually to the two daughters, to the exclusion of 
all right on the part of their respective husbands, with remainders 
to their children, and to the next of kin in default of children, ean 
not enter into any valid contract, by which the title to lands, mort- 
vaved to secure a debt due to the trust estate, can be purchased 
and held for the benefit of his wife, in violation of the terms of the 
trust. Dunham v. Milhous, 

Same: when quai dian and ward will be held charge able with notice of 
such violation of trust.—In such case, if it appears that the mort- 
gave also secured another debt, due to an infant for money loaned 
by her guardian, which was also embraced in the decree of fore- 
closure; the decree being entered satisfied, pursuant to an agree- 
ment between the administrator and the guardian, though no 
money Was in fact paid; a part of the debt due to the ward being 
settled as cash, the guardian charging himself with the amount, 
and taking a mortgage on the lands for the residue from the nomi- 
nal purchaser, who held for the benefit of the administrator’s wife ; 
the guardian and ward being chargeable with notice of the breach 
of trust and misapplication of the trust funds, a court of equity will 
not, at the suit of the ward, enforce the mortgage given to secure 
the balance of her debt, to the detriment of the contingent remain- 
der-men. Jb. 595. 

extent of relief in such case.--The decree of foreclosure having 
been regularly made, the sale under it properly conducted, reported 
to the court, and confirmed ; deeds executed under the order of the 
court, and the decree entered satisfied ; and the mortgagor not hav- 
ing participated in the breach of trust committed by the adminis- 
trator and the guardian, who were the legal representatives of the 
secured debts; although the lands will be held chargeable with the 
trust funds thus misapplied, at the election of the beneficiaries in 
remainder, the sale under the decree will not be set aside, nor the 
mortgagor's rights under it in any way disturbed. Jb, 596. 

Same; rights of remainder-men, and who may represent them.—The 
beneficiaries in remainder, in such case, ‘* may elect to disclaim as 
to the lands, and hold the trustee and his sureties liable for the 
sum of the assets thus converted and misapplied by him; and 
since the remainder-men can not now be known, and may not be 
in essc, the trustee [that is, the succeeding administrator] is the 
proper and only party to look after their interests, and to preserve 
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the corpus of the fund, to be turned over to them when they are 
asceriained. Jb. 596. 

} 9, Same; estoppel against wife 3 and. re lief to ward.—As to the life-estate 
of the administrator’s wife in the original debt secured by the 
mortgage, the arrangement being made for her benefit, and she 
being cognizant of the breach of trust, she is estopped from setting 
it up, as against the infant, in avoidance of the mortgage given to 
secure the residue of her debt. Jb. 596. 

10. Protection accorded toe trust, estate in remainder, in absence of plead- 
ings or parties.—The record in this case disclosing a breach of trust 
and misapplication of trust funds, by and between parties who are 
asserting adverse claims to the property, growing out of such breach 
of trust, while the property is chargeable, at the election of the 

beneficiaries in remainder, with the trust funds so misapplied, and 

they are not before the court, nor even known; the court ‘* will not 
exert its powers in such a service,’’ until the trusts are properly 

cared for and secured. Jhb. 596. 

ll. Allowance of counsel fees to trustee.—A trustee by appointment fora 

| 

| 

| 





married woman, to whose property, on her death intestate, con- 
flicting claims are asserted by her surviving husband, her admin- 
istrator, and her brothers and _ sisters, may properly file a bill in 
equity, asking a judicial construction of the will creating the trust, 
and the directions of the court as to the proper persons to whom 

| he shall deliver the property; but, in such suit. he is merely a 

. stakeholder, of whom strict neutrality and indifference are re- 

quired, not advocating or espousing the cause of any one of the 

claimants; and while he is entitled to an allowance for reasonable 

counsel fees, for services rendered in instituting and prosecuting 

such suit, this being a proper charge on the trust fund, his counsel 

can not represent the interest of any of the rival claimants, and 

charge the trustee or the trust estate on account of such additional 
services. Grimball vr. Crus 35. 

12. Compensation of trustee; when allowed for extra services.—The general 

i management, preservation, and investment of the trust funds, and 

the making of reports and settlements, are among the ordinary 

duties of a trustee, for which he can not claim extra compensation ; 

and there is no greater reason for increasing his compensation, be- 

cause a particular investment has developed unusual protits, than 

there would be for diminishing it if the investment had proved un- 

| profitable ; but, if it becomes necessary for the trustee to file a 

bill in equity to settle the rights of different claimantsof the trust 

property, and extra laboris thereby cast on him, he should have a 

reasonable allowance for such extra labor. Jh. 534. 

> a Apportionment of allowanes jor costs and compe nsation.—When the 
trust estate involved in the litigation consists of both real and per- 
sonal property, the former descending to the heirs at law, and the 
latter devolving on the personal representative, whatever allowance 
is made to the trustee, for counsel fees and compensation, should 
be apportioned between the two funds, or kinds of property. 
Th. 534. 

14. Attorney’ s fees for services rendered in litigation about trust estate; 
when chargeable against trust fund.—The principle which governs 
in the case of a creditors’ bill, or other bill of similar character, 
and which requires that all persons who come in and partake of 
the fruits of the litigation shall contribute to the. costs and ex- 
penses, including reasonable connsel fees, has no application to a 
bill filed by a trustee, asking a judicial construction of the wil 
creating the trust, and instructions as to the rights of the rivay 
claimants; and there is no principle of law or eguity, which au, 
thorizes the court, under such a bill, to charge either the trus_ 
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funds, or the interest therein of any of the successful parties, with 
reasonable counsel fees for services rendered under a retainer by 
other parties having similar or identical interests. Jb. 534. 


Services rendered for be refit of trust estate.——When services have been 


rendered for the benefit of a trust estate, in the hands of an admin- 
istrator or other trustee, and a_ bill in equity is filed for the settle- 
ment of the estate, the person who rendered such services may file 
a petition in the cause (Code, § 3748), and have his claim allowed 
out of the trust estate, to the extentof any balance due to the trus- 
tee, but no further. Munden v. Bailey, 63. 

Same; when petition is allowable.—When the trustee, at whose in- 
stance the services were rendered, is insolvent, a remedy by action 
at law, against the trust estate and the beneficiaries, is given to the 
person by whom the services were rendered (Code, § 3747); but he 
can not intervene by petition, in a pending suit for the settlement 
of the estate, between the trustee and the beneficiaries. Jb. 63. 

Same; attorney’s fees.—Services rendered by the attorneys and 
solicitors for the administrator, in the suit instituted by him against 
the distributees, for a settlement of his accounts as administrator, 
and also was / rasi-guardian under the agreement with the dis- 
tributees, are not services rendere | for the trust estate (Code, 
) 3747), and are not within the terms of the agreement; ‘still, to 
some extent, he has the right to have the expense charged on the 
trust fund in his hands, or on any balance of assets not disbursed, 
and a division of the burden should be so adjusted as to leave on 
the trust estate that proportion which shall represent the unjust 
claims asserted by the distributees, while the balance rests on the 
administrator personally.”” Jb. 68. 


UNLAWFUL DETAINER. 


( ‘Oe miveness of ju ley iine nt, on action of unlawful detainer.—A judg- 
ment for the plaintiff, in an action of unlawful detainer, is conclu- 
sive as to the existence of the relation of landlord and tenant be- 
tween the parties, and as to the defendant’s wre ngtul holding over ; 
and these issues ean not be again tried under color of a suit in 
chancery ° Noi wood 4 Ki hy’s Adm’r, 597. 


USURY. 


Ejiect of, and how pleaded. —A usurious contract, which the statute 
declares ‘ean not be enforced except as to the principal’? (Code, 
§ 2092), is not absolutely void, but only voidable to the extent of 
the interest; and the defense of usury, which is only allowed in 
equity on payment of the legal interest, must be specially pleaded 
atlaw. Masterson v. Grubbs, 406. 

Renewal of note.—The mere renewal of a note or other security, be- 
tween the original parties to a usurious contract, dves not purge 
the transaction of the taint of usury; but the illegal taint may be 
eliminated, by a renewal of the note after it has passed into the 
hands of a bona fide purchaser for value without notice, or, by a 
reformation of the contract between the original parties, remitting 
the usury, and retaining only legal interest. Jb. 406. 


VENDOR AND PURCHASER. 


Vendor’s.lien; waiver of.—When the vendor executes a conveyance 
of the land to the purchaser, and aecepts a distinct and separate 
security for the purchase-money—e. g., a bond or note with a sure- 
ty or indorser, a mortgage on other property, or a collateral deposit 
of stock or personal property—this is, prima facie, a waiver and 
abandonment of the lienon the lind. Donegan’s Adm’rv. Hentz, 437. 
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2. Same; assignment of note or bill for purchase-money.—The assignee 
of a note or bill, given for the purchase-money of land, can stand 
in no better position than his assignor occupied, so far as relates 
to the lien on the land; if the lien was waived by taking a negotia- 
ble bill or note, with indorsers, for the purchase-money, it would 
not re-attach in favor of an assignee, although he acquired the note 
or bill in good faith, before maturity, in the usual course of trade, 
and for valuable consideration, and would be entitled to protee tion 
against any defense or equity affecting the instrumentitself. 7. 437. 

Rights and remedies of vendor, when purchase-money is unpaid. 
When the vendor of lands places the purchaser in possession, but 
retains the legal title as security for the payment of the purchase- 
money, a'l the essential incidents of a mortgage attach as between 
the parties; and the vendor may maintain ejectment to recover 
the possession, or may subject the land by bill in equity to the 
payment of the purchase-money, although an action at law to re- 
cover it has been barred by the statute of limitations. Walker 1 
Crawford, 567. 

4. Adverse posse ssion by purchase runder executory contract—When a 
purchaser of lands under an executory contract, is let into posses- 
sion, not having paid the purchase-money, and not having received 
ac mveyance, he holds in subordination to the title of the vendor ; 
and he ean not defeat a suit in equity by the vendor to charge the 
lands with the payment of the purchase-money, by interposing the 

{ lapse of time as a defense, without showing th: tt his possession was 
open and notorious, asserted as hostile to the right and title of the 
vendor, and continued long enough to bar a recovery at law under 
the statute of limitations. Jb. 567. 

5. Adverse possession by sub-purchaser.—Although the purchaser of 
lands under an executory contract, not having paid the purchase- 
money, nor received a conveyance, does not hold adversely to his 
vendor; vet, if he sells and conveys to a third person, who pays 
the stipulate d price, is let into possession, and receives a convey- 
ance of the title in fee-simple, such sub-purchaser may hold ad- 
versely to the original vendor, and may acquire a title under such 
adverse possession and the statute of limitations. Jb. 4567. 

6. Sale of lands under roid probate decree; election bu heirs and distrib- 
utees.—When lands are sold by an executor or administrator, un- 
der an order of the Probate Court which is void on its face, neither 
he, nor his successor in the administration, can assert a vendor's 
lien on the land for the unpaid purchase-money ; but the heirs and 
distributees of the estate may, at their election, ratify the sale, and 
enforce a vendor’s lien for the purchase-money. Moore v. Ran- 
dolph’s Adm’r, 575. 

Averment of offer or readiness and willingness to convey; when neces- 
sary.—When the payment of the purchase-money, and the execu- 
tion of a conveyance, are intended to be concurrent and contempo- 
raneous acts, either party, seeking a specific performance, must 
aver his readiness and ability to perform at the appointed time; 
but, when the vendor executes a bond conditioned to make title 
generally, and the purchaser gives his note or notes payable on a 
day certain, the payment of the purchase-money is not dependent 
on the making of title; and in a bill by the vendor to enforce the 
payment of the purchase-money, it is not necessary that he should 
aver an offer on his part to convey, or s readiness and willing- 
ness to make title. Burkett v. Munford, - 

8. Rescission of contract, on account of de fect in on .—When a purcha- 
ser of lands has been placed in possession under the contract, and 
retains it, the contract being free from fraud, a court of equity will 
not, at his instance, rescind the contract on account of defects in 
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VENDOR AND PURCHASER—Continued. 


the vendor’s title; unless it is clearly shown that injury must re- 
sult to him from an abandonment of the possession—as, where he 
has paid a part of the purchase-money, or has made valuable im- 
provements, and the vendor is insolvent. Jb. 423. 

9. Same; averment of vendor’s insolvency.—An averment, in a bill by 
the purchaser, that the vendor ‘‘ has not property in Alabama, or 
elsewhere, within the knowledge of complainant, except his inter- 
est in the estate of P.,’’ his deceased son, the value of which is 
not stated, is not equivalent to an averment of his insolvency ; 
nor would a general averment of his want of property, ‘‘ within 
the complainant’s knowledge,’’ be sufficient in any case, unless 
accompanied with further averments showing all necessary dili- 
gence to ascertain his solvency and ability. Jb. 423. 

10. Same; non-residence of vendor.—lIf the non-residence of the vendor 
would, in any case, justify a rescission of the contract at the in- 
stance of the purchaser, while he remains in possession, it can not 
be made a ground of relief, when both of the parties are non-resi- 
dents, and were when the contract was made. — Jb. 423. 

11. Defect in title, or fraudul nt represe ntation by vendor.—lf there was 
any defect in the vendor’s title to the land, and he made any 
fraudulent representation as to his title, or gave a warranty of title, 
the purchaser may, at his election, either rescind the contract, or, 

a the vendor being insolvent, may retain the possession, and recoup 

his damages for the defect of title; but, when the defect of title 
was known to the purchaser, and he accepted a quit-claim deed, he 
can not set up such defect in defense of a suit to enforce the 
vendor’s lien. Tedder v. Steele, 347. 

12. Vendor’s lien: taking note for purchase-mone 1, with surety, and re- 
citing consideration.—The principle is settled by the former de- 
cisions of this court, and has become a rule of property, that 
taking the purchaser’s note, with surety, for the purchase-money, 
is presumptively a waiver or abandonment of the vendor’s lien on 
the land; but, when the no‘e recites the purchase as its considera- 
tion, and deseribes the lands, though such recital does not create 
an express charge on the land in the nature of an equitable mort- 

gage (as held in Bryant v. Stephens, 58 Ala. 636), it rebuts and 

overcomes the presumed waiver and abandonment of the lien. 
(Brickett, C. J., dissenting, and adhering to Bryant v. Stephens, 
supra.) Th. 347. 
13. Vendor's lien as shown by deed and assignment of note, construed 
together; parol evidence as to intention of parties.—When the 
vendor’s deed to the purchaser recites, as its consideration, the 
transfer by the purchaser, by written assignment or indorsement, 
of the promissory no‘e of a third person payable to him, the deed 
and assignment together constitute the contract of the parties, and 
are to be construed as one transaction; ‘‘ and it may be seriously 
questioned whether verbal declarations of intention, whether con- 

| temporaneous or antecedent, are admissible as evidence,”’ to affect 
the question whether a vendor’s lien was intended to be waived or 
reserved. Walker v. Struve, 167. 

14. Vendor’s lien ; waiver of.—Taking the purchaser’s note or bond for 
the purchase-money, or the renewal of such note or bond, is not a 
waiver of the vendor’s liea ; but the lien may be waived by taking 
collateral security, and is waived, presumptively, by taking the 
note of a third person; and this presumption is stronger, of course, 
when such note is secured by mortgage on other property. 
Tb. 167. 

‘ 15. Same.—Where the vendor executes a deed to the purchaser, recit- 

| ing therein, as its consideration, the purchaser’s agreement to pay 
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an outstanding incumbrance on the land, and the assignment of a 
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promissory note of a third person; and the transfer of the note is 
signed by the purchaser (a married woman) and her husband, at- 
tested by two witnesses, and purports to be made ‘in part pay- 
ment of’ the land conveyed, *‘ together with the security for its 
payment, evidenced by mortgage on’’ another tract of land; these 
facts show, at least presumptively, a waiver or abandonment of the 
vendor’s lien. Jb. 167. 

16. Bill by ve nd Mu, for spre cific pe ‘Tormance Ps off r to conve y.—The vendor 
of lands may maintain a bill for specific performance, to compel 
the purchaser to ac ‘ept a conveyance; but, in such case, the bill 
must contain an offer to convey-on payment of the purchase- 
money. Munford v. Pearce, $52. 

17. Bill to enforce vendor's lien b off rto conv y.—In al bill to enforce a 
vendor's lien on land for the unpaid purchase-money, it is not nee- 
essary to aver complainan:’s readiness and willingness to convey 
as stipulated in his bond for title, unless the bond contains a stipu- 
lation that the purchase-money shall not be due and payable until 
a deed of conveyance is made. Jb. 452. 

18. Defect in vendor's title, as defi nse to bill to enforce lien.—If the pur- 
chaser knows, when he enters int» the contract, that the vendor’s 
title is defective, and tat it requires a spec al legislative act to en- 
able him to convey, and vet tikes and holds possession under the 
contract, he can not set up this defect in defense of a bill to enforce 
the vendor’s lien, afer the vendor has procured the passage of 
such special statute. Jb. 452. 

19. Estoppel against purchas r trom setting up other title.—If the pur- 
chaser enters under the contract, and, while thus in possession, 
buys in the land a: an adminis‘rator’s sale, at a nominal price, by 
agreement with all the parties in interest, for the purpose of per- 
fecting th: title, he is estopped from setting up the title thus 
acquired against his vendor. Jb. 452. 

7). Evrtent of reli f under bill to « nfor e vendor’s lien: removal of cloud 
on title to lond.—When the jurisdiction of a court of equity has 
attached, under a bill properly filed to enforce a vendor's lien on 
land, the court will make its jurisdiction effectual for the purposes 
of complete relief, by removing any impediment to the entorce- 
ment of the liea, especially where such impediment is a cloud on 
the title. Jolnston & Svats v. Nmith’s Adm’r, 108. 

91. Purchase at tax-sal " by party who ought to have Pp tid taves.—A pur- 
chase of land at a sale for unpaid taxes, by a person whose duty 
it was to pay the taxes, operaies only as a payment, and can not 
avail to strengthen his title against the person under whom he 
hoids; and this principle applies to a person who is in possession 
under an executory contract of purchase, and to a sub-purchaser 
holding under him. Jhb. 108. 

2. Sale under decree > putting purchase r in possesxt mm? writ of assist- 
ance.—When lands are ordered to be sold under a decree, the de- 
cree may direct the register, upon payment of his bid by the pur- 
chaser, to execute to him a conveyance, and to place him in pos- 
session; and when the decree so orders, the register may, without 
Waiting for a confirmation of the sale, issue a writ of assistance to 
the purchaser, if the premises are withheld by a defendant, or one 
wo eaters p’ndent’ lite under him, or by a mere trespasser, since 
all such persons are concluded by the decree. Jb. 108. 

923. (Growing crops, as hetween sub-purchase r in poss ssion and ve ndor 
enforcing lie n, or purchaser at sale under decree.—A pur ‘haser, or 
sub-purchaser, in possession when lands are sol] under a decree 
enforcing a vendor’s lien, is not entitled, as against the purchaser 

at the sale under the decree, to the crops planted and growing on 

the lands at the time of the sale; and when he asserts his claim by 
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petition against the purchaser at the sale, this court will not, on 
appeal from the original decree, review the order dismissing the 
petition, the purchaser not being a party to the record in this court. 
Ib. 108, 

24. Purchase pe ndente lite.—A purchaser of land pe ndente lite, after an 
attachment has been levied on it, takes it eum onere, and subject to 
the contingency of loss by the result of the suit. Peevey v. Caba- 


niss, ZI 
VENUE. See Criminar Law, 26. 
VERDICT. 

1. Form of verdict: instructions to jure as to.—The jury have the 
power to return either a general or special verdict, and the court 
has no authority to control or direct their action in this particular ; 
hence, a charge instructing them that, if they found certain facts 


to be true, ‘‘ their verdict must be’? in a prescribed form, which is 
a special verdict, is erroneous. Foster v. Johnson, 249. 


WARDEN OF PENITENTIARY. See AGency, 8-10; Contract, 7-9. 
WILLS. 


lL. Codicil.—A codicil is part of the will, and the two must be con- 
strued together as parts of one instrument. If the codicil express- 
ly revokes, or is in irreconcilable conflict with any clause of the 
will, that clause must be treated as stricken out, and the codicil 
stand as the last exponent ¢ f the testator’s intention; but the cod- 
icil revokes and supplants the will only to this extent. Grimball 
vr. Patton, 626. 

» 4 Parol evide nce : i i adimissibl in consti uetion of will._—In the con- 
struction of wills, the usual rule excludes evidence of extrinsic 
facts for the purpose of controlling or varying the terms of the 
will, except to rebut a resulting trust, or to explain a latent am- 
biguity; and while there are respectable authorities which hold 
parol evidence admissible to explain patent ambiguities, the prin- 
ciple is indisputable, that when the words of the will are clear, 
and have a definite meaning, however awkwardly expressed, ex- 
trinsic evidence can not be received to show a different meaning, 
contradictory of that imported by the testamentary language. 
Lee v. Shivers, 288. 

3. Condition annevred to leqacy or devise , forbidding contest of will. —A 
testator has an undoubted right, in disposing of his property, to 
provide that any legatee or devisee who corftests his will, or seeks 
to set it aside, shall forfeit all interest under it. Donegan v. Wade, 
507, 

4. Same.—Where the clause of forfeiture declares that any child 
who ‘‘resists the probate’’ of the will, ‘‘or petitions to break or 
set it aside,’’ shall forfeit all interest under it, and the property 
devised or bequeathed to him shall go to those who have not “ op- 
posed”? it; a child who, without making himself a party to a 
contest instituted by another devisee, actively interfered in behalf 
of the contestant, advising and aiding him, is equally within the 
prohibition ; and his interest under the will is forfeited, although 
the contest was never brought to a trial, but was abandoned. Jb. 
501, 

5. Contested probate of will: proof of grounds of conte st.—When the 
‘probate of a will is contested, the grounds of contest are required 
to be filed in writing (Code, § 2317), and become part of the record ; 
and secondary evidence of them can not be received without 
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proper proof of their loss or destruction, as in case of other writ- 
ings. Jb. 501, 

6. Same.—Such written grounds of contest being matter of record in 
the Probate Court, and properly deposited there, proof of recent 
search for them in that office is, generally, a necessary predicate 
to the introduction of secondary evidence; and without proof of 
such search, a certificate of the probate judge, attached to a trans- 
cript which purports to contain ‘‘a full, true and perfect copy of 
all the proceedings "’ in the matter of the probate of the will, and 
which does not include any written grounds of contest, is not suf- 
ficient to authorize the admission of secondary evidence thereof. 
I b. 501, 


See, also, Legacy AND Devise. 
WITNESS. 


1. To what witness or party may testify.—Declarations made attending 
acts, and explanatory of them, are facts to which a witness or a 
party may testify; but uncommunicated intentions must be deter- 
mined by the jury, and are not the subject of proof by a witness or 
party. Wheless v. Rhodes, 419. 

Compe tency of co-defendants as witnesses fo ‘each other.—When two 
persons are jointly indicted, neither is a competent witness for or 
against the other, unless there has been an order of severance, a 
noll prosequi, ora verdict of acquittal entered in favor of the one 
offered as a witness; and one who has pleaded guilty, but against 
whom no judgment has been rendered, is not, within this rule, 
competent to testify for the other. Henderson v. The State, 23. 

3. Tinpe wh ing witness by proof of forme r declarations.--When a witness 
is examined, with a view to impeaching htm, as to his statements 
at a time and place designated, and he denies that he made such 
statements in the words or form suggested, he has a right to state, 
either on his direct or cross-examination, what he did say on that 
occasion. Henderson v. The State, 29. 

4. Refre shing memory of witness by memoranda.—As to the use of books 
or memoranda by a witness, to aid or refresh his memory, the cor- 
rect rule is stated in the case of Acklen’s Adm’r v. Hickman, 63 
Ala. 494. Mundenv. Bailey, 63. 

9. Same.—A witness can not refresh his memory by referring to a writ- 
ten memorandum, nor testify to the contents of the memorandum 
as facts, when he did not himself make the memorandum, and had 
at no time any personal knowledge of the truth of the facts there- 
in recited. Willer & Co. v. Boykin, 469. 


WRIT OF ASSISTANCE. See Cuancery, 74. 











